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IN THIS ISSUE 


For the first time in the history 
of commercial arbitration, an Inter- 
national Conference on this subject 
met—in June 1946—and discussed 
the Coordination of International 
Commercial Arbitration Facilities. 
Frances Kellor (page 139) outlines 
plans for such coordination; A. O. 
Dawson (page 157) reports briefly 
on the Conference. 

Contractual Relations between In- 
dividuals and Governments are the 
chief instrumentalities of modern so- 
ciety. Sylvan Gotshal expresses some 
significant views on Contract—A 
Basis for Peace and Security in 
Modern Society (page 116). 

In The Lawyers’ Stake in Arbitra- 
tion—For Themselves and for the 
Public, John T. McGovern, Chairman 
of the Committee on Arbitration, As- 
sociation of the Bar of the City of 
New York, traces the contribution 
of lawyers to the development of 
arbitration throughout the centuries 
(page 128). 

Questions of ethics are of major 
interest to all those concerned in 
arbitrations of any kind. In A Code 
of Ethics for Arbitrators (page 206), 
the American Arbitration Associa- 
tion presents the results of twenty 
years’ experience in the administra- 
tion of arbitrations. Some challeng- 
ing problems and answers appear on 
page 216. 


How a small rural community 


comes to “adopt” arbitration is de- 
scribed by Paul Fitzpatrick in An 
Experiment in Community Self-Edu- 
cation (page 185). The experiment 
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may well set a pattern throughout 
the country. 

Many inter-allied agencies have 
been created during this war; their 
administration will be a problem of 
first order. The Settlement of Dis- 
putes in International Agencies, by 
Martin Domke, refers to statutory 
provisions and describes the activi- 
ties of such agencies in the field of 
dispute-settlement (page 145). 

Dissemination of information as a 
cornerstone of modern civilization is 
dealt with in an article by John F. 
Budd: Reporting Foreign Trade— 
Then and Now (page 165), surveying 
the historical development of trade 
periodicals in this country. 

The prominent use of arbitration 
in old Virginia is highlighted by the 
arbitration clause in George Wash- 
ington’s will. See the second of a 
series on Early American Arbitra- 
tion (page 174). 

The Executive Secretary of the 
Inter-American Commercial Arbitra- 
tion Commission, J. S. Cardinale, re- 
cently returned from an extensive 
trip to South America. His report— 
The Awakening Interest in Arbitra- 
tion in Latin America—appears on 
page 183. 

The CIO educators’ field now in- 
cludes such a wide range of sub- 
jects as fiscal policy, social insur- 
ance, international relations and for- 
eign policy, grievance procedures, 
productivity and housing. How this 
is being done is told by Clinton S. 
Golden, Vice-President of the United 
Steelworkers of America, CIO in 
Education—CIO (page 190). 











+9¢ VIEWPOINTS $+ 





To those who would arraign arbitration for its failure 


aoe but to avert great crises or who criticize the shortcomings 
, incident to its slow growth, we say with William 
Stubbs: 


“We learn to see how good and evil mingle in the best of men and in 
the best of causes. We learn to see with patience the men whom we like 
best often in the wrong and the repulsive men in the right; we learn to 
bear with patience the knowledge that the cause which we love best has 
suffered from the awkwardness of its defenders so great disparagement 
as in strict equity to justify the men who were assailing it.” 


The ultimate objective of the commitment to use 
arbitration before the dispute emerges under a con- 
tract is not the production of arbitrations; nor is it 
the incentive to arbitrations. Its objective is to pro- 
vide the parties to the contract with a face-saving, time-saving, 
expense-saving device which enables them to get together and 
settle their own difference. It is the framework of a bridge over 
which the spirit of arbitration can travel to a central meeting 
point where the dispute dissolves in a settlement. It provides a 
device under which self-settlement by the parties eventuates 
without loss of the dignity, prestige or power of either party. It 
is less a formula or a process than a convoy of goodwill in human 
relations. It is a device that discourages the growth of disputes 
by the immediacy of its availability. It is a silent partner in the 
enterprise represented by a contract, in that it is wholly dormant 
in the absence of a difference and competent in the hands of the 
parties themselves when such a difference arises. It is, in fact, 
a first-aid outfit for a party injured by a conflict of interests. 
Only when the efforts of the parties fail does the formal process 
of arbitration take place and it may always be interrupted by a 
settlement by the parties—for the resumption of friendly rela- 
tions is the ultimate objective of arbitration. 


Arbitration 
without 
Arbitrations 


The first Code of Ethics for Arbitrators, ever to be 
assembled, is presented in this issue of the JOURNAL. 
Its precepts are derived from the principles estab- 
lished by courts in their interpretation of arbitration 
law and from the practice of arbitration under Rules of Proce- 
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dure in tribunals established by the parties to hear and determine 
their controversy. With the establishment of Panels of Arbi- 
trators and under the wide extension of arbitration through the 
adoption of arbitration clauses referring to Rules of Procedure, 
it becomes possible to establish common standards of conduct 
among arbitrators to the great advantage of the practice of arbi- 
tration in the United States and other Republics. 

From time to time this Code will be amplified as new court 
decisions are rendered and as ethical questions arise in tribunals. 
One or two such questions are presented in this issue, indicating 
in what manner ethical concepts will arise and be considered. The 
Code should in this way add to the prestige of arbitration and to 
increased confidence in the probity of arbitrators. 


The war’s end has released the ambition and desire 
Small Business of many small business concerns to enter the field 
in Foreign . . . 
Trade of foreign trade. With scant resources, in many 

instances, and with a limited knowledge of the 
hazards and difficulties involved, they are inclined to greater 
risks than the well-equipped, long-experienced corporation, com- 
petent to employ the best available counsel. Should the small 
business man seek foreign trade markets only when he has sales 
troubles at home and forsake this market when these problems 
are over, or only take a week-end bag instead of a trunk for the 
stay abroad, then the perils of disputes increase. Small business, 
therefore, incurs greater risks and higher costs in the settlement 
of disputes that may arise out of its new venture in foreign trade. 
To small business concerns arbitration offers a much needed 
security as to time, expense and success in retaining and expand- 
ing their markets. The Western Hemisphere Systems of Arbitra- 
tion, through their adjustment services, are designed especially 
to help the small business man in his venture into a new world 
of foreign trade. 


At the Conference on International Commercial 
oe of Arbitration, held in Paris, June 13th and 14th, 
Sasaaudeh Arpi. 204 called by the International Chamber of Com- 
tration Facilities | ™erce, an American report dealt with the subject 

of the coordination of private facilities or sys- 
tems of arbitration; and a Soviet report dealt with the subject 


of arbitration between Governments and private persons.: As 


‘A summary of the latter statement appears on p. 159. 
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essential first steps to be taken in any coordination program, the 
American report presented the following suggestions: 

First, as coordination cannot take place on the basis of insuffi- 
cient information of each other’s viewpoints, facilities and ad- 
ministration, provision should be made for the assembling of 
full information concerning these facilities and systems and for 
the interchange of information upon laws, rules of procedure, 
court decisions, awards, and any other data essential to an in- 
telligent cooperation on the basis of known facts. Obviously, 
parties contemplating arbitration must have this information 
immediately available. 

Second, as new problems, questions and issues constantly arise, 
either raised by the parties, by changing laws or by other cir- 
cumstances, provision should be made for periodic conferences 
of representatives of the cooperating systems and facilities, to 
discuss these practical questions. These conferences should dis- 
cuss practical issues, carefully prepared and circulated in ad- 
vance of the conference, so the agenda may be expedited. 

Third, as a primary step toward the practical unification of 
arbitration laws in each country, the unification of clauses in 
contracts should be undertaken. This means that the services 
of the Court of Arbitration of the International Chamber of Com- 
merce, of the Western Hemisphere Systems, of the London Court 
of Arbitration, of the Soviet Union System and other Systems or 
facilities should be made available in one clause, at the election 
of the parties. As the American corporation or firm usually uses 
a printed uniform contract for carrying on its trade in all coun- 
tries, it is impractical to provide a separate arbitration clause for 
each country. 

A fourth step would be the establishment in each country of 
International Panels of Arbitrators and of the publication of 
their names; these panels to be made available to whatever or- 
ganization might have need of them for an arbitration to be held 
in that country. 

A fifth step would be the establishment of two Committees, 
one on Coordination of Facilities, and the other on Education. 
These should be working committees to assemble information, 
make studies and prepare agenda for discussion. The Committee 
on Education might undertake the issuance of international arbi- 
tration publications upon some of the many subjects upon which 
no information is available (as for example, a history of arbitra- 
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tion) ; and make inquiries into new fields of disputes that might 
become submissible to arbitration. 

A sixth step would be the encouragement of national arbitra- 

tion organizations in different countries as foundations for edu- 
cation and cooperation in international coordinated systems and 
facilities of arbitration. 
When concluded, the negotiations now under way will 
establish arbitration bases upon the trade routes to the 
Orient. They will be situated in the United States, at 
Honolulu, at Manila and at Shanghai, with other possible bases 
in sight. At these bases will be provided arbitration facilities for 
American trade to all of these points; for trade between Hawaii 
and the Philippines; for trade between Hawaii, the Philippines 
and China; in fact, a complete arbitration service for the entire 
trade route to the Orient. 


To the 
Orient 












CONTRACT 
A Basis For PeEAcE AND SECURITY IN MopERN SOcIETY 


SYLVAN GOTSHAL * 


ONE of the chief instrumentalities of modern society is the 
written contract. It plays an important part in each individual’s 
daily life. In order to live in a house, we must sign a lease—it 
is a written contract. In order to build a house, we must have 
architects, contractors, engineers—all working under a contract. 
In order to insure our lives or our property, we must have a 
policy—a written contract. In order to own or drive an auto- 
mobile, we must have a license—creating a contractual relation 
between ourselves and government. In order to ride on a train 
or in a plane, there must be a ticket and if looked at carefully, it 
will be seen to be a contract setting forth the conditions under 
which the passenger uses it. 

Everything we make, buy or sell is by contract. We even 
work by contract. In a statement recently issued by the U. S. 
Department of Labor, it is estimated that 13,800,000 workers 
are now employed under collective bargaining agreements—over 
47 per cent of the 29,000,000 workers. This does not include 
executive, managerial and professional callings where men and 
women work under individual, rather than collective, agreements. 

The lives of nations, and of peoples engaged in cultural or 
material relations with each other, are no less bound to the 
chariot of contract. Treaties, conventions and arrangements by 
the hundreds express the mutual obligations of states. 

The League of Nations Covenant was a contract. It has been 
superseded by the United Nations Charter, which is also a 
contract. The Bretton Woods Agreement, the Civil Aviation 
Convention, are contracts—the proposed world government con- 
templates the making of a universal contract. 

What is this instrument of which so many millions are signed 
daily in all countries of the world; and whose fluctuations are so 
wide; and whose meaning is so fraught with happiness or 
misery? In its narrowest sense, it is a piece of paper which two 
or more persons sign on their own behalf or on behalf of their 


* Member of the New York Bar; Vice-Chairman of the Board of the 
American Arbitration Association. 
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family, firm, corporation, government, or others. Under it they 
agree to do certain things for their mutual benefit. Under it, 
they derive advantages and incur obligations and bind them- 
selves to perform certain acts which are called the execution of 
a contract. Under it they incur the penalty of law or adverse 
public opinion, or bend to coercion or persuasion in some form, if 
they fail to observe its terms. 

Contracts are, however, no longer simple pieces of paper. 
Sometimes they are documents of great length and of most 
intricate character. They are couched in highly legal or technical 
language, interspersed with ancient Latin phrases. Frequently, 
they not only concern the rights and powers of their signatories, 
but impinge upon the rights of others, or raise grave issues of 
public welfare. But, in essence, they are the same in that their 
signatories are responsible persons or states who are called upon 
to carry out the contractual provisions or to be involved in them. 

But this innocent looking contract, that is effective only to 
transfer a title or to acquire a right, or obtain a profit, or to sell 
a commodity, is in reality symbolic of something much more 
profound than its material disclosure. It expresses the energy, 
will and hope of an individual or a state. It reflects an ambition 
to act and to be alive. It represents satisfaction and achievement. 
It exudes confidence in the future and competence in the present. 
It means more often than not economic security and peaceful 
relations. It is this, rather than the property sense, that in 
modern society makes the sanctity of contract so important. 

And being fraught with all of these inner motives, ambitions, 
ideals and dreams of future security and peace, and being not 
just a mechanical way of moving objects like commodities, these 
contracts are vulnerable to misunderstandings, misconstruction 
and all kinds of casualties. These casualties may arise through 
the acts of the parties, or from circumstances arising out of so- 
called ““Acts of God,” or by competition or design of others who 
are interested in defeating the fulfillment of the contract to their 
own advantage. Thus, the hazards that a contract runs are so 
great that a vast body of contract law and hundreds of decisions 
under it have emerged in defense of the sanctity of contracts. 

One of these hazards is called disputes or differences. When 
they are mild and are easily settled by the parties, they are called 
discord; when they become violent and unmanageable, they be- 
come lawsuits. 
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When these contracts were made, they carried a high degree 
of goodwill, friendship and cooperation, and high hopes of mutual 
happiness and profit. As these are attributes of value, not only 
for the present, but for the future, men in past ages tried to 
find some way by which they could be preserved, and the terms 
of a contract fulfilled without violence to them. 

In the course of their searching, they hit upon the idea of 
arbitration. Some twenty-five centuries ago, the Greeks fre- 
quently resorted to it and, before that, nomadic tribes seem to 
have found it. As is well known, however, once a dispute has 
arisen, it is difficult to arouse sufficient mutual goodwill to resort 
to arbitration, so the practice was infrequent. 

But somewhere and at some time there appeared a new 
apostle of peace. Whoever he was, he became a benefactor of 
mankind whose name will never be sung nor will his discovery 
ever be commemorated. What he did was to suggest that parties 
provide in their contracts a way of settling any future dispute 
that might arise under or out of or in relation to them. He pro- 
posed that such contracts carry an arbitration provision under 
which the parties should call in an outside impartial person to 
decide the issue between them should one arise, or the amount of 
damages, or specific performance, according to his common sense, 
his knowledge of customs of the trade, or by whatever measure 
he believed justice could be done. 

Then, a furore arose. Although a contract is presumably the 
property of the parties thereto and, presumably, it represents 
their intent and purpose, and they are the determiners of its 
content, the courts said “‘no.” Under the early common law of 
England, judges said parties had no right to contract away 
their legal right to sue in favor of arbitration and that they 
could not oust the jurisdiction of the court. In other words, 
parties were incompetent to contract to settle future undisclosed 
disputes by arbitration in a just and equitable manner. There- 
fore, the court would not consider an arbitration provision in a 
contract as a binding agreement and were loath to enforce it 
by the legal processes usually applied to contracts, or to give 
legal effect to an award rendered under such an agreement. 

Down through the centuries the conflict was waged. Mer- 
chants continued to use arbitration clauses, and courts continued 
to hold them invalid and unenforceable as contracts, until in 
1889, the British Parliament took a hand. By this time, England 
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had a supremacy in trade and was the center of foreign trade 
arbitrations. Something had to be done about giving security 
to traders who used arbitration clauses in their contracts. Par- 
liament did this by the enactment of a law that made such arbi- 
tration agreements valid, irrevocable and legally enforceable. 
Skirmishes still went on in the hope of emasculating the law, 
through unfavorable or highly technical decisions having little 
relation to human needs and progress. But the main battle was 
won, and these laws now quite generally prevail in the British 
Empire. 

The enactment of this law was more than a victory for the 
merchants. It guaranteed to them a new freedom of contract— 
namely, the right to take the risk of providing a method of 
settlement of an unforeseen and undisclosed dispute, safeguarded 
by its limitation to the specific contract of which it formed a 
part. 

But America was not so fortunate, for here the problem was 
more complicated. England could pass one law, governing not 
only local disputes but all foreign trade disputes that were sub- 
mitted for arbitration, within its territory, and through its ex- 
changes, from all parts of the world. Scotland already had an 
excellent law. The Commonwealths, being an integral part of 
the Empire, could readily follow the lead of the Mother country; 
so, eventually, the Empire came to have the best preventive laws 
against trade disputes that existed in the world. But, in America, 
there were forty-eight individual states to persuade and no 
national law to serve as a guide. These states were still wedded 
to the common law principle of non-validity which had so long 
prevailed in England. 

So it was not until 1920—more than 30 years later—that the 
first tentative step was taken in New York State, to be followed 
by a United States Law in 1925. But in the 25 years that have 
elapsed since the enactment of the first law in New York, only 
14 state legislatures have followed the lead of Congress and 
of New York. And even some of these states (although col- 
lective bargaining agreements carrying thousands of such arbi- 
tration provisions are in existence) exclude labor arbitration 
agreements from the operation of the statute. 

But such is the faith of men, and such is their necessity for 
security and peace, and such is their need for safeguarding 
themselves from the surprise of disputes, that contracting parties 
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have gone on, as they did in England, in the face of grave 
obstacles, writing arbitration clauses in contracts and finding 
reliance upon their good faith to be sufficient in the vast majority 
of arbitrations. 

And nations, even though the sanctions that can compel com- 
pliance with an award have not been found, have written arbi- 
tration provisions in innumerable treaties and conventions. Now 
they are seeking to commit themselves to the pacific settlement 
of disputes in advance of their disclosure through acceptance 
of enforcement provisions when the dispute constitutes a threat 
to peace or involves circumstances that are likely to impair 
security. 

Thus we see, in our own daily living and in the relations of 
nations, a dependence for the survival of peace and security upon 
the making and observance of contract. But what is being done 
to build confidence in contract; to emphasize the importance of 
its observance; to extend its usefulness; and to make it continue 
as the carrier of goodwill and hope and cooperation that it was 
intended to create? 

After a war which has badly shattered contractual relations 
and which has scattered discord, suspicion, bad faith and bad 
will pretty generally throughout the world, it would seem that a 
more conscious effort to restore the prestige of contract and to 
perpetuate faith in its observance should be taking place. The 
most shattering thing to the prestige and integrity of a contract 
is to have a dispute arise under it. For a dispute is not a simple 
difference over an amount due, or the condition of a commodity 
on its arrival, or whether its terms were carried out. On the 
contrary, it is a very complex thing. It often turns upon whether 
a promise has been kept, or upon the good faith of a party. It 
becomes highly personal—words are said and deeds are done 
that could not possibly have occurred except under the impetus of 
an unsettled dispute. A dispute comes finally to involve families 
and friends, the community, and may even run into relations 
between governments. Oil, for example, governed by contract as 
it is from its discovery to its use, is the cause of ructions at 
home and disturbances in international relations. So long as 
it remains of value to men and nations, it will continue to create 
controversy. 

Men are perhaps on the verge of discovering the gravity of 
disputes that may disrupt or destroy their happy contractual 
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relations, but they are far from giving adequate protection 
against such disputes. This has been partly due to the lack of any 
organized procedures or machinery for putting arbitration provi- 
sions into effect. Under modern arbitration laws, that give legal 
validity to arbitration provisions in contracts, such protection 
is on the increase. For under these laws, the rights of parties 
in dispute and the powers of courts are defined with such nicety 
and the attitude of cooperation between judges and parties and 
their counsel is becoming so well established in the United States, 
in the British Empire and in other countries, that sound protec- 
tion is afforded. For whenever the parties fail to live up to their 
obligations under an arbitration agreement or award, or when- 
ever the contract itself is in question, the courts acting under 
these benign arbitration laws come to the rescue and safeguard 
the integrity of the arbitration contract. 

If, however, the world is to be encompassed with a network 
of arbitration agreements in contracts in the hope that it may 
prove a solid foundation of peace and security; if courts are to 
be restricted to action only when the parties fail in some par- 
ticular to carry out the terms of a contract or a dispute arises 
over the existence or validity of the contract itself, then the 
parties to contracts must take their obligation to arbitrate more 
seriously. And whether these parties be individuals or groups or 
nations, this obligation applies. 

Just as much careful attention must be given to drafting an 
arbitration provision in a contract as is given to its other provi- 
sions. It is the casual, unprecise and ambiguous wording of 
such contracts that throws an arbitration contract into court and 
compels a judge, often against his inclination, to declare it null 
and void. It is the vague arbitration provisions in treaties that 
force nations into war, because they are rendered sterile by their 
very phrasing. 

Nor can an arbitration provision in a contract be considered 
as self-executory. All of the other provisions in a contract have 
organization and procedures behind them. There is the respon- 
sible corporation or trade body or other organization to see that 
these provisions are carried out. There is the organization and 
power of a state behind the terms of a treaty to see that it is 
observed. 

But what is behind the arbitration provision in a contract, 
made infinitely more difficult of observance because the parties 
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are now in difference over the terms of the contract? Where do 
they go and what do they do to heal their difference expeditiously 
and fairly? Obviously not to one party or the other, be it cor- 
poration or state, for they are already in difference. Men and 
states have sought to solve this problem by setting up machinery 
and procedures of such an impartial and competent character 
that all parties in dispute will turn to them. The Court of Arbi- 
tration of the International Chamber of Commerce offers an 
illustration in the commercial field and the Permanent Court 
of Arbitration at The Hague offers an illustration in the political 
field. 

But these, and other institutions like them, have had referred 
to them only the barest fraction of the disputes that have ham- 
pered economic relations and that led to two world wars. Many 
reasons may be assigned for the limited resort to arbitration, 
but it is certainly true that the discoverers of the processing of 
future disputes did not create procedures and machinery designed 
to help the parties who made the arbitration provisions respon- 
sible jointly for their observance. They did not place sufficiently 
upon the individual his primary responsibility to exhaust his own 
resources before calling in outside persons. They did not teach 
him how to apply the spirit of arbitration and thus, in most 
instances, avoid its formal practice. They did not leave suffi- 
ciently in his own hands the knowledge of how to use the powers 
of his arbitration provision in mutual interest. They did not 
teach him how to look upon arbitration as a face-saving, time- 
saving, money-saving device which he could successfully apply 
within the framework of his arbitration agreement. They did 
not, in other words, increase his confidence in, and respect for, 
his contract by drawing freely upon the resources of goodwill 
which his arbitration provision created for him. 

Nor did these discoverers consider it worth while to teach law- 
yers, who draft these contracts, the requirements of valid arbi- 
tration agreements. Nor did they make a place for lawyers in 
practice to support such provisions. On the contrary, the early 
standard or uniform contracts or rules of procedure sought to 
exclude lawyers. Parties themselves have been singularly slow 
to reveal to their counsel that they have a significant place both 
as arbitrators and counsel on the parties’ behalf. When this 
realization came, the scene shifted until at the present time the 
proponents of arbitration clauses are largely lawyers and their 
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appearance in tribunals is as commonplace as is their appearance 
in courts. As judges have built up sound principles of procedure, 
so lawyers are building a sound practice under arbitration laws. 
It is they, also, who aid parties in effecting settlements under 
their agreements in lieu of formal proceedings or litigation over 
their observance. 

There still remains the delusion that an arbitration provision 
in a contract, by calling attention to the possibility of future 
disputes, actually induces their emergence. There still prevails 
the belief that such provisions and rules of procedure lead only 
to proceedings and awards. The actual fact is that parties who 
use arbitration clauses in their contracts actually reduce resort 
to the formal processes of arbitration, almost to the vanishing 
point. And from the viewpoint of the duration of such disputes, 
prompt settlement becomes almost automatic. But this very 
desirable result depends upon the competency of the clause and 
the viewpoint of the rules of procedure. 

Proof of this assertion is afforded by the Western Hemisphere 
Systems of Commercial and Labor Arbitration. In the Motion 
Picture Industry, where a Consent Decree is in effect and under 
which an arbitration system, with rules of procedure and a panel 
of arbitrators, is maintained, the fact of its availability has 
resulted in fewer than 500 arbitrations over a period of five 
years, but in many times that number of voluntary settlements 
by the parties. In the Inter-American Commercial Arbitration 
System, more than nine-tenths of the claims are settled in the 
name of arbitration through the intervention of the Commission 
without formal arbitrations. 

In labor arbitrations, where parties obligate themselves under 
collective bargaining agreements, to arbitrate when other griev- 
ance machinery fails, over one-half of the cases are withdrawn 
even after an arbitration is instituted and before an award is 
made, through settlement by the parties. Under commercial 
arbitration clauses, for every case brought to a tribunal, a 
hundred are settled through this face-saving device agreed to in 
advance of a dispute arising. Should the United Nations see 
fit to establish procedures and machinery which would aid states 
in voluntary settlements, the results would doubtless be the 
same.' 


1 See The Arbitration Journal New Series Vol. I (1946) for rules of pro- 
cedure suggested by the American Arbitration Association for this purpose. 
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The points this discussion seeks to make are the following: 
1) That insofar as disputes disturb or undermine security and 
peace, arbitration offers a foundation for avoidance of that 
calamity. 2) That it only offers such a foundation if parties to 
contracts, whether they be individuals or nations, commit them- 
selves to resort to arbitration under their contracts before a 
dispute arises. 3) That in the multiplicity and diversity of such 
arbitration contracts lie increased security and peace. 4) That 
responsibility for observance of contracts, including the arbi- 
tration agreement, rests primarily upon the parties to the con- 
tract and the exhaustion of their resources before resort to 
litigation or force. 5) That with the safeguards afforded by 
modern arbitration laws and the friendly attitude of the courts, 
parties to contracts are encouraged thus to protect themselves 
by themselves. 6) That, with machinery and procedures that are 
designed to aid the parties in effecting their own settlements 
rather than in producing cases, much of the wandering about 
in search of help is eliminated. 

If men and nations will make it so, the written contract is 
the greatest single instrumentality for peace and security in 
which the smallest individual as well as the greatest power can 
participate. It is a way by which each can interpret the spirit of 
arbitration. Jf that be sufficiently understood, the way to the 
restoration of confidence, understanding and goodwill among 
peoples, without which no civilization can survive, will be opened 
to a fair instead of a gloomy future. 















SAFE CONDUCT—SAFE ARRIVAL 
THE ADMINISTRATOR AS CONDUCTOR 


WHEN a passenger boards a train he puts himself in the hands 
of the railroad and depends upon it to take him to his destination. 
He buys a ticket. The “administrator” of the railroad does the 
rest—takes his fare, arranges for his baggage, provides comforts 
and assistance en route, and gets him off at the right place. 

When two parties enter into arbitration and have an adminis- 
trator of the proceeding, its functions are much the same. The 
equipment and the tracks and the power are there; every detail 
of the journey is anticipated and arranged for; a “conductor” 
sees that every step of the journey goes according to schedule 
and that the parties arrive safely at the end of their journey. 

Administrators of arbitration are not new. Trade associations 
and commercial organizations have acted as administrators of 
their own rules of procedure for many decades and have, in many 
instances, established sound principles of administration. 

Administrators are persons or organizations chosen with the 
consent of the parties to perform ministerial duties in the con- 
duct of a proceeding. They have no judicial functions with re- 
spect to determining the merits of the case, and do not them- 
selves act as arbitrators. But they have certain procedural func- 
tions which they assume under rules or arbitration laws when 
deadlocks occur in the proceedings or when parties default in the 
performance of their own duties. 

Administrators usually also have the responsibility of estab- 
lishing and maintaining facilities. These consist of tribunals, 
rules of procedure, the setting up and maintaining of panels 
of arbitrators and other duties. 

Under the Motion Picture Consent Decree, for example, the 
American Arbitration Association was appointed administrator 
of the Motion Picture Arbitration System and was called upon 
to establish a national system for the industry, with thirty-one 
branch offices and to provide uniform equipment and facilities 
for the industry. In the silk and rayon trade, the National Fed- 
eration of Textiles is the administrator of the arbitration sys- 
tem established for the industry; in the cotton textile trade it 
is the Cotton Textile Institute; in the grain and feed trade, the 
administrator is the Grain and Feed Dealers National Associa- 
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tion. In the National System of Arbitration, the American Arbi- 
tration Association administers the facilities over a network of 
some 1,500 cities. 

Administrators usually function under rules that prescribe 
their precise duties and powers, which should be fixed in advance 
of the proceeding and be of a uniform nature. They should re- 
ceive no compensation or fees from the parties which are not 
specified in the rules and, therefore, agreed to by both parties 
when they adopt them. 

The duties of administrators should always be ministerial and 
never judicial ; otherwise there is encroachment upon the judicial 
powers of arbitrators, resulting in confusion and misunder- 
standing. 

In every arbitration, functions and duties are divided into 
three parts: 

1. To the parties, for example, falls the responsibility of initi- 
ating the proceeding, of selecting arbitrators from panels or 
otherwise, of attending the hearing and presenting their evi- 
dence, of performing the award, and of paying the costs, in 
equal amounts, of their proceeding. 

2. To the arbitrator falls the responsibility of conducting the 
hearing impartially, of determining fairly and expeditiously the 
matter presented to him, of maintaining the privacy of the pro- 
ceeding if the parties so desire, of issuing subpoenas if required, 
of swearing witnesses, of taking adjournments, of assessing 
costs and fees, and of making the final award. 

3. The administrator performs whatever duties are delegated 
to it under the rules. 

What advantages do the parties derive from the proper ad- 
ministration of an arbitration proceeding? Perhaps the best an- 
swer to that question can be given by parties who have attempted 
to run an arbitration without rules and without administration, 
and have encountered some of the unanticipated snags and diffi- 
culties that so frequently delay, if they do not wreck, an ar- 
bitration. 

Aside from the actual mechanics of running the arbitration, 
of providing a hearing room and a clerk, of submitting lists of 
arbitrators to parties for their selection and of making the 
appointment in accordance with their selection, of sending no- 
tices and keeping records, the administrator also has the respon- 
sibility of seeing that arbitrators are impartial and qualified 
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under the rules and of vacating the office when they are not; 
of determining where the tribunal shall sit when the parties fail 
or are unable to agree upon the place; of designating the num- 
ber of arbitrators when the parties have failed or are unable to 
do so; of determining when a vacancy exists that is to be filled; 
of adjusting schedules of fees; of determining what extensions 
of time may be granted when the parties, by mutual agreement, 
have not exercised their rights under the rules; and of inter- 
preting the rules when the arbitrators cannot agree upon their 
interpretation. 

The specific allocation of duties described above reserves to 
each participant in an arbitration its proper powers and makes 
for a smooth, speedy, fair, and economical proceeding, thus ful- 
filling one of the main purposes of arbitration tribunals. 

The underlying principle governing the powers of an adminis- 
trator should always be to leave the parties the fullest possible 
freedom of self-regulation. This is one of the attributes of volun- 
tary arbitration. 

And so, whether the parties have set up their own procedure 
in the collective bargaining agreement or the commercial con- 
tract or have included only a general reference to arbitration— 
whether they have provided for an ad hoc impartial board, a 
tri-partite board, or an impartial chairman or permanent ar- 
bitrator—whether they have one dispute or many to submit to 
arbitration—they will find that administered arbitration, under 
rules of procedure, means a quicker, safer proceeding. 








THE LAWYER’S STAKE IN ARBITRATION 
FOR THEMSELVES AND FOR THE PUBLIC 


JOHN T. McGOVERN * 


EVER since there have been lawyers, they have had a personal 
stake in arbitration and a responsibility for the tranquillity that 
it inspires. Long before courts were organized and codes of law 
were formulated, that heritage was forged among nomads or 
primitive peoples and the evidence of it is to be found among the 
ancient relics of tombs and catacombs. 


IN THE LEGALISTIC PERIOD 


Such records and traditions as have come down to us have been 
almost exclusively transmitted to modern society by men of the 
law. 

All of the early histories of Anglo-American arbitration have 
been written by lawyers. More than two hundred years ago, a 
“Gentleman of the Middle Temple,” otherwise anonymous, pre- 
sented a charming treatise on The Compleat Arbitrator. About 
60 years later, in 1791, Stewart Kyd wrote A Treatise on the Law 
of Awards, and in 1792 John Wilson wrote A Short Treatise on 
the Law Relative to Arbitration. Then followed a brilliant galaxy 
of names—Caldwell in 1817, Watson in 1825, Parker in 1845, 
Billing in the same year, Russell (the first edition) in 1849, Red- 
mond in 1872, Bell in 1877, Wood in 1900 and Macphail, Irons and 
Melville in 1903. All of these treatises were on arbitration in 
relation to the law. And then, but for the successive editions of 
Russell, the last one, the thirteenth of 1935, came silence. 

In the United States, the historical continuity is less complete. 
Morse, The Law on Arbitration and Award appeared in 1872, 
then silence until Cohen in 1918 published Commercial Arbitra- 
tion and the Law and Sturges’ Treatise on Commercial Arbitra- 
tions and Awards appeared in 1930. 

These were great books. They consisted almost solely of com- 
ments on decisions rendered by distinguished judges. They traced 
a new course of friendship and justice that sought to thrive 
through the efforts of laymen without benefit of legal procedure. 


* Chairman, Committee on Arbitration, Association of the Bar of the City 
of New York. 
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When these efforts were confused or when they failed, or when 
they became corrupt, it was the court which laid down sound 
principles; and it was the wisdom of judges that kept the process 
of arbitration on the high road to justice. It is their dicta which 
have rung down through the ages that have made impartiality 
and incorruptibility the watchwords of arbitration and the center 
of its present day integrity. There are no better companions for 
the planner of future arbitration than the judges, the barristers 
and the lawyers who so long ago took the time and learning to 
think through the problems presented by arbitration. 
Concerning the purpose of arbitration and its relation to the 
courts, nothing more illuminating has been said since the Preface 
to the Compleat Arbitrator was written in 1731. It says in part: * 


“It is one of the greatest Objections to our Laws that the Way to the 
Knowledge of them is so dark and rugged, so full of Windings and Turn- 
ings, so that the most Knowing very often find it difficult to be able to 
pronounce with Certainty, concerning some ‘Points’ they are sollicitous 
about. 

“And this Difficulty arises not only from the complex Nature of Law 
in general, but likewise from that unhappy Frame and Texture in which 
we see our Laws composed. 

“The Knowledge of our Law must for the most part be drawn from 
the Books of Reports, which are now increased to a great Number; these 
Books contain great Variety, and almost an infinite Number of Cases, 
some of them published in the Life-time of the Authors, and some from 
imperfect Manuscripts of Persons deceased, which were never designed 
for publick Use; and all of them collected by Men of different Abilities 
and Understandings: For this Reason it is, that we see them labouring 
with Confusion, Intricacy, and Incertainty, and contradicting each other, 
not only in familiar Cases, but likewise in one and the same Case. .... 

“But what is expected will chiefly recommend it, and what indeed was 
principally designed is, that it [arbitration] will be a Means of saving 
the Time and Expence, which too many have unhappily experienced 
attends the Prosecutions of Suits in Law and Equity; and surely there 
needs not many Arguments to enforce its Use upon this Account. .... 


So firmly did these early decisions establish fundamental prin- 
ciples that in succeeding centuries many of them have remained 
unchanged. It was said then, and it is true now, that an award 
must be made according to the submission; that is, no arbitrator 
may decide a matter not submitted to him by the parties; that 
only parties to an arbitration agreement are bound thereby; that 


1 The Compleat Arbitrator, by a Gentleman of the Middle Temple. Printed 
by E. and R. Nutt and R. Gosling in the year 1731. 
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is, an arbitration shall not extend to non-consenting persons; that 
an award ought to be certain and final. 

It is certain, therefore, that through the efforts of laymen to 
settle their own disputes, through the enactment of laws to help 
or hinder their efforts and through the judgments of courts on 
matters brought before them, the present firm legal foundations 
of arbitration have been constructed; and they continue to be 
strengthened and clarified by the courts of today and by the 
lawyers who test arbitrations for all kinds of flaws that might 
otherwise undermine the integrity of arbitration, were they not 
constantly exposed and corrected. 


IN THE INDUSTRIAL ERA 


But there came a time when commerce outstripped judicial con- 
trols and when disputes, arising out of many and wide-flung trade 
transactions, outgrew the slower speed of the law. It was an age 
in which commerce and industry were inclined to take things in 
their own hands in many directions. In England, guilds and ex- 
changes typified the change by the adoption of arbitration. In 
the United States, it was exemplified by boards of trade, cham- 
bers of commerce and trade associations that set up their own 
trade practices for what they thought was the good of their par- 
ticular group and included among them the adoption of arbitra- 
tion to help maintain these practices. 

Members of these organizations not only obligated themselves 
to arbitrate their disputes, but they agreed to accept trade dis- 
cipline in the event of non-compliance with their agreements or 
awards. This need not have happened had the early arbitration 
laws advanced with the requirements of trade. One of the con- 
sequences was that failures and flaws in arbitration were less 
frequently taken to the courts and more frequently to the trade 
board. This change represented a loss in both the prestige and 
the steady development of high principles of arbitration; for the 
objective of the trade group was to obtain a settlement and effect 
a compromise with less concern for the rightness of the decision; 
whereas the court was generally concerned with the justice and 
equity of the decision. This period is marked by a laxness in 
standards and a depreciation in confidence in the proceeding. 

Another consequence of the failure of law to keep pace with 
commercial requirements was the decrease in arbitrations outside 
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of trade and commercial groups. When statutory laws provided, 
as they so often did, that either party to an arbitration could take 
any question of law to the court, that privilege offered an excuse 
for evading the arbitration agreement. When a submission had 
to go through the formal process of being made an order of the 
court, litigation became preferable to arbitration. Such was the 
reaction against the failure to provide laws suited to commercial 
needs that many trade groups excluded lawyers from arbitration 
proceedings or from service as arbitrators and the appearance 
of lawyers in the courts, which prevailed when the early case 
books were written, declined under the efforts of trade groups 
to enforce the agreements of their members. 

Whether this trend accounts for the absence in the United 
States of any assembled court case reports prior to 1872 when 
Morse wrote his book, and for the long silence before Cohen in 
1918 and Sturges in 1930 brought the case histories up to date, 
is not certain. But, certainly, beginning in 1768 in the Chamber 
of Commerce of the State of New York and successively through 
many other commercial and trade bodies, arbitration was carried 
on out of reach of the courts. Business men arbitrated upon 
their own account under the protection of their trade and com- 
merce bodies and under the security of procedures provided by 
them rather than resort to the courts which had no alternative 
but to apply antiquated laws to situations that had far outgrown 
these laws. 


IN THE MODERN WORLD 


This impasse, however, was satisfactory neither to the business 
men nor to the lawyers. The former, without the guidance of 
procedural law, were inclined to make awards that courts would 
not sustain. The latter were ignoring a new field of lucrative 
practice. What the business man needed was greater security in 
his arbitration agreements and awards; what the lawyer wanted 
was greater participation in arbitrations. The business man’s 
idea of security was to have his agreement made specifically and 
legally valid and enforceable and the award enforceable as a 
judgment of the court without resort to long-delayed litigation. 

To accomplish this, the business man wanted the court to stay 
an action in the same matter when there was an arbitration 
agreement and to direct the arbitration to proceed when one of 
the parties fefused to appoint an arbitrator or to proceed. But 
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he wanted one other thing, namely, that when he made an agree- 
ment to arbitrate a future dispute, that it should be specifically 
enforceable with the aid of the court as a legally binding contract. 

These demands aroused hostility from lawyers who did not 
at that time envision the practice of arbitration as it exists today. 
But England, long the center of an immense foreign trade and 
desirous of attracting additional trade, saw an advantage to her 
commercial interests—namely that arbitral security was a means 
of advancing trade with England. So in 1889, by statutory law, 
these demands were granted and traders from all over the world 
were attracted to England by its beneficent statute for the settle- 
ment of commercial disputes. 

It was not until 1920—more than a quarter of a century later— 
that the bar cooperated in the enactment of a similar law, by 
passing the New York State Arbitration Law. Since that time, 
similar laws have been passed by Congress with the approval of 
the American Bar Association, and by fourteen other state legis- 
latures. In all of these states, lawyers have been interested in 
constantly improving these laws, and bar associations have taken 
the lead in suggesting progressive amendments. 

The enactment of these laws has changed the course of arbitra- 
tion by offering the security that has attracted international arbi- 
trations to the United States. It has immeasurably extended the 
use of arbitration through arbitration clauses in contracts as a 
source of national tranquillity and security. It has made possible 
the organization of arbitration facilities and services on a scale 
and with a degree of efficiency that compares favorably with arbi- 
trations held anywhere in the world. It has given a lucrative 
practice to lawyers as arbitrators, or as counsel for clients in 
arbitration tribunals. It has relieved the country from a waste 
and burden of disputes which a Builetin of the U. S. Department 
of Commerce characterized as, ‘““Next to war commercial litiga- 
tion is the largest single item of preventable waste in civiliza- 
tion.”” These laws (by closing the doors of the courts until the 
parties had honored their arbitration agreement) have led men 
to settle their own disputes. 

For as soon as these laws had made the agreement to arbitrate 
future disputes legally valid, irrevocable and enforceable, save as 
any other contract is voidable, men began to put arbitration 
clauses in contracts, timidly and tentatively at first, and then 
with increasing assurance that the laws meant what they said 
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and courts would uphold them in a fair way. Then arbitrations 
came out of hiding in trade and commerce groups and parties 
went boldly to courts for interpretations. They knew that should 
a question of the existence of the arbitration agreement arise, 
the court would interpret that contract on principles of contract 
law; and should an arbitrator exceed his powers or show bias or 
succumb to corruption, the award could be annulled. 

In this movement to put arbitration clauses in contracts, now 
so generally accepted in the United States, lawyers have taken 
the lead and under such clauses lawyers are coming into a new 
practice of arbitration—not restricted as in the early days to the 
courts, but in tribunals where they try cases, act as arbitrators 
and take into court procedural matters to uphold good awards 
and to defeat bad ones—with the court to listen to their argu- 
ments and decide on the merits of the procedural questions. 

The social consequences of the laws making arbitration clauses 
legally valid and enforceable are enormous. During the war, it 
was this principle embodied in collective bargaining agreements, 
that helped keep strikes from hindering production and helped 
to win the war; during the period of reconstruction thousands of 
such agreements operate every day to smooth out misunderstand- 
ings and to continue the day’s work. Throughout the Western 
Hemisphere, international trade uses this security against the 
discord that is normally created by differences in languages, cus- 
toms, trade and laws. The preventive idea—carrying with it 
the maintenance of friendships, goodwill, cooperation and con- 
fidence—is in the ascendency over the restrictive curative proc- 
esses of the seventeenth century. Lawyers are the architects of 
this new order. 

Upon these foundations of arbitration law and security have 
been built the great Western Hemisphere Systems of Arbitra- 
tion—American, Inter-American and Canadian-American—cov- 
ering 22 countries. Lawyers draw the contracts that contain 
arbitration clauses and appear upon behalf of their clients in 
the tribunals of these systems. Lawyers act as arbitrators in 
their tribunals. Lawyers speak, write and teach arbitration and 
protect their clients from litigation and public reproof by recom- 
mending arbitration. Lawyers sit in innumerable councils, con- 
ferences and assemblies to discuss and advance not only pre- 
ventive law but preventive arbitration law as their contribution 
toward the settlement of dispute in America. 








134 The Arbitration Journal 





As lawyers recognize in arbitration a new opportunity to exer- 
cise their talents in tribunals as well as in courts; as they visualize 
in arbitration a new branch of knowledge and an honorable call- 
ing; as they cease to fear its impingement upon the rights of 
courts but fit its independence into the judicial system as modern 
arbitration laws do; and as they come to recognize arbitration 
as one essential part of the mechanism for protection of human 
rights in modern society, the practice of arbitration by lawyers 
expands to their own benefit and to that of the community in 
which they live. The phenomenal spread of arbitration is in large 
part due to the leadership of lawyers, which is now finding 
through the channels of organized arbitration a means for im- 
plementing their age-long search for equity and justice. 
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NEW PALTZ—AN EXPERIMENT IN COMMUNITY 
SELF-EDUCATION 


PAUL FITZPATRICK * 


NEW PALTZ is a town of 1492 population, in Ulster County, New 
York, about 15 miles west of Poughkeepsie. It is distinguished 
on several counts. Founded in the 17th Century by a group of 
hardy Huguenot refugees from European religious oppression, 
it has gone its steady ways for three hundred years, self-con- 
tained, practically immune from boom and depression cycles, 
American to the core. It is in the heart of the greatest apple- 
growing county in the United States but has kept free of sole 
dependence on a one-crop agricultural economy by developing 
well-diversified farming. 

Secondly, it is the seat of one of the livest educational institu- 
tions in New York, the State Teachers’ College which, under the 
leadership of its President, the youthful Dr. William Haggerty, 
is not only a powerful influence in developing an annual crop of 
forward-thinking public school teachers but has become a perva- 
sive factor in the cultural and social activities of the community. 
And among its many other claims to distinction, New Paltz may 
file a caveat upon being the best informed community regarding 
arbitration. 

And this has come about as a result of a determined effort on 
the part of the several leading groups really to inform themselves 
on a subject that too many people feel they know about because 
the word “arbitration” is so frequently in the headlines and dis- 
cussed by the commentators on the radio. 

In the vanguard of this effort, Dr. Haggerty participated in a 
series of conferences at Arbitration Headquarters, the New York 
offices of the American Arbitration Association. These were 
organized by Dr. Hermann Cooper, the Assistant Commissioner 
of Education in charge of teacher-training for the State of New 
York. The purpose of these first conferences was to explore arbi- 
tration as a subject for informing the teachers so that it might 
be incorporated in the curricula of the primary and secondary 
schools, and also to determine, in each of the several State Teach- 
ers Colleges, how the procedure of arbitration might be used in 


* Administrative Vice President, American Arbitration Association. 
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determining disputes at the various levels in school affairs, par- 
ticularly in the student government organization. 

Dr. Haggerty, animated by a deep and abiding interest in 
world peace and the advancement of the civilized approach to the 
settlement of dispute in labor and commerce, opened the program 
with an “Assembly” at the College. One of the officials of the 
Arbitration Association outlined to the audience of 400 the his- 
toric development of the principles of arbitration, its application 
to the thousand and one phases of human relationships and its 
future as the one possible alternative to the atomic annihilation 
of civilization if future wars are to be avoided. 

This Assembly meeting was the spark-plug which fired New 
Paltz. 

The Reverend Gerret J. Wullschleger, dominie of the Reformed 
Church, is, mirabile dictu, program director of the New Paltz 
Businessmen’s Association. Imbued with the realization that 
there was a dynamics of pacific settlement of dispute which, 
looking forward, was of even greater importance to the world 
than the dynamics of the forceful determination of dispute, he 
convoked an Arbitration Meeting of his organization. Case his- 
tories of notable arbitrations were analyzed, values were ap- 
praised, arbitration as applicable to the day-to-day problems of 
living in a civilized community was subjected to the rigorous ex- 
amination of a group of men whose environment, training, and 
normal dispositions are conservative and whose response to inno- 
vation is a healthy skepticism until it proves itself. 

This rigorous approach to the subject revealed not only a deep 
latent interest, but stimulated the third arbitration session—this 
time under the auspices of the Century Club, an auxiliary of 
Dr. Wullschleger’s Church organization. Well over a hundred 
men and women participated in the very lively discussion which 
followed a presentation of the history, development, and present- 
day use of arbitration in labor-management disputes, commercial 
controversies, and international conflicts on economic and politi- 
cal levels. 

New Paltz as a community became—in the jargon of the ad- 
vertising fraternity—arbitration-conscious. Family, church, and 
store, more and more frequently became the forums for argu- 
ments on the pros and cons of arbitration of the issues that as a 
rule are featured in the headlines of newspapers and weeklies. In 
just a few months, New Paltz discovered itself to be very vitally 
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concerned. Inquiries for printed matter, bibliographies of the 
literature on arbitration, and for answers to specific questions 
commenced to be received at Arbitration Headquarters, first in a 
trickle, and then in such volume that it became apparent there 
had actually developed a “community interest.” 

Impressed by this on-the-spot observation of the hold that the 
idea had gained on the adult citizens of New Paltz, the Super- 
visor of Public Schools for the Southern District of Ulster County 
realized that it was high time to begin training the youth in the 
fundamentals of arbitration. For here is the only principle preg- 
nant with hope for a democratic world where peace may reign. 
Duelling has been outlawed as the method for settling private 
disputes; if war is likewise to be outlawed as the method for 
settling national disputes, arbitration must be accepted. 

So, in cooperation with the Arbitration Association, a session 
of the annual conference of public school teachers was devoted 
to the animated exploration of the subject by nearly 150 of the 
men and women who, in the “little red school houses” and the big 
consolidated schools of the County, are shaping the minds of the 
generation that stands at the entrance threshold of life as it will 
be lived tomorrow. 

The ripples on the placid pool of New Paltz thought created by 
the first community conference have—naturally in this world of 
manifold interests—not grown into any engulfing tidal wave of 
arbitration. Marriages, deaths, births, romances still outrank the 
subject in gossip value. Prices, priorities and politics doubtless 
dominate male thinking. 

But—and this seems to be a very vital and heartening fact— 
New Paltz knows today what arbitration is, what it has been, and 
what it can be tomorrow. And it knows this not in the esoteric 
exclusiveness of a small group of lofty thinkers, but in the rank 
and file of the stout and doughty burghers, in the school rooms 
and the Church, and in the homes and clubs, and stores and 
taverns, of this small town where the “grass-roots” of America 
were planted several centuries ago. 

In New Paltz, and the 50,000 towns fundamentally like it which 
span the country from coast to coast and from the Canadian 
border to the Rio Grande, the thought, the plans and the aspira- 
tions of their solid citizenry are making the American of tomor- 
row just as significantly as the politicians of Washington, the 
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bankers of New York, the industrialists of Detroit, Chicago and 
Pittsburgh, or the oil magnates of Texas and California. 

And so New Paltz becomes the first American small community 
to take the knowledge and discussion and perchance the actual 
application of the principle of arbitration into its schools, homes, 
offices, churches and other social and economic aspects of the 
daily living of its inhabitants, and thus build a more solid founda- 


tion of goodwill and cooperation and confidence in each other and 
among themselves. 
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COORDINATION OF COMMERCIAL 
ARBITRATION SYSTEMS * 


FRANCES KELLOR + 


ArE American business men alive to the advantages of foreign 
trade arbitrations? There are several criteria which indicate 
that they are, even to the point of pushing it in remote countries 
not yet out of the postwar transition period. The criteria for 
this view lies first in the use of arbitration clauses in foreign 
trade contracts. These are rapidly increasing in volume all over 
the country. The second criteria is the demand for information 
on how to use arbitration. The third is the encouragement 
which Government is giving to arbitration in private trading. 
The fourth is the demand for facilities in other countries. Lastly, 
the publicity being given to arbitration by foreign trade publi- 
cations indicates an unusual alertness of interest. 

The question is not whether American business men are alive 
to the advantages of arbitration, particularly in countries where 
laws are uncertain or onerous, where regulations are not stable 
and where exchange and credits are upset, but whether facili- 
ties and services can be established at a rate that will justify 


the American’s eagerness to use arbitration provisions in his 
contracts. 


FOUR ORGANIZED SYSTEMS 


What is the situation in the world today with respect to arbi- 
tration facilities and services that can be made available to the 
American trader? 

There are four organized foreign trade arbitration systems. 
Of these, the British Empire System is the oldest. Its center 
and model is the London Court of Arbitration of the London 
Chamber of Commerce—together with a number of highly or- 
ganized commodity exchanges. Before the present war, these 
arbitration agencies in London attracted foreign trade arbi- 


* Reprinted from The Journal of Commerce, New York. 
} First Vice-President, American Arbitration Association. 
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trations from all over the world. They were strongly buttressed 
by a modern arbitration law in force for more than fifty years in 
England. Whenever Americans have trade relations with the 
British, they are urged by the latter to use this court or other 
agencies in the British System. 

Through the interest and co-operation of the Federation of 
Chambers of Commerce of the British Empire, which was largely 
instrumental in welding and holding the British System together, 
before the war the British law was being extended to the com- 
monwealth; and the rules of procedure of the Federation of 
Chambers, adopted also by the London Court of Arbitration, 
were being advocated as the standard for all chambers of com- 
merce throughout the Empire. Very considerable progress had 
been made in their adoption. Member Chambers of Commerce 
of the Federation acted as local agencies for the advancement and 
use of arbitration. 


ARBITRATION SYSTEMS IN EUROPE 


Of ever-increasing importance is the Soviet Union System of 
Commercial Arbitration. This is unquestionably one of the best 
organized systems in the world, for it is applicable to all State 
transactions within the Soviet Union and is by way of being a 
required procedure. Although the Foreign Trade Arbitration 
Commission is created within the All-Union Chamber of Com- 
merce, it is a body before whom all foreign trade arbitrations 
to which Russians are parties must be held. As the sphere of 
Soviet Union interest expands in other countries, it is certain 
that this arbitration system will be expanded to a corresponding 
degree and in like manner. 

The third system of arbitration is that of the International 
Chamber of Commerce, effective now particularly in European 
States. It was established in 1923 and has its headquarters in 
Paris where most arbitrations are held either orally before the 
Court of Arbitration, or are conducted through correspondence. 
This system, before the war, had national committees in many 
countries and these are now being revived as rapidly as condi- 
tions permit. 

Unlike both the British and Soviet Union systems, which are 
arbitration systems per se, the International Chamber of Com- 
merce System combines the alternate processes of conciliation 
and arbitration and provides separate rules for each process. 
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The introduction of this system has not altered activity or 
prestige of the British and Soviet Union systems within their 
own territories. 


WESTERN HEMISPHERE SYSTEM 


The latest of the four systems to be organized is the Western 
Hemisphere system. This is composed of three parts: The 
American system which administers foreign trade arbitrations 
in the United States under the rules of the American Arbitration 
Association and which affords foreign trade facilities and ser- 
vices in other countries through joint commissions; the Inter- 
American System which provides for arbitration among nationals 
and residents of the different republics, including the United 
States; the Canadian-American System which provides for arbi- 
tration between Canadians and Americans. These systems are 
co-ordinated through the American Arbitration Association and 
possess a considerable degree of uniformity. 

The Western Hemisphere system differs from the other three 
systems in that the American Arbitration Association, which is 
the co-ordinator of the three Western Hemisphere systems, 
enters into joint arrangements with organizations in other coun- 
tries under which joint trade arbitration commissions are estab- 
lished. These commissions have a joint administration with joint 
rule and clauses. They are designed to offer facilities and ser- 
vices (not unlike those the American has available in the United 
States), in other countries wherein he trades and wherein he 
may have need of arbitration. The Canadian-American Com- 
mission is the proposed model for these commissions, subject to 
such modifications as the native co-operating organization may 
suggest. 


RESORT ENTIRELY OPTIONAL 


These four systems of commercial arbitration are not com- 
petitive. Rather have they grown up independently of each other 
in response to the demands of their national traders, as for 
example, the British, the Russian and the American. They have 
followed the normal trade currents and have tried to fulfill the 
demand of the parties in dispute that their arbitrations be ar- 
ranged at places of their choice and at times convenient to them. 

Resort to any one of these systems by an American foreign 
trader is entirely optional. The London Court of Arbitration, 

2 
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the International Chamber of Commerce Court of Arbitration, 
the American Arbitration Association Tribunals are open to all 
foreign traders, irrespective of creed or nationality. The Soviet 
Union System is available only when a Russian is a party, but 
later may be extended to nationals of other countries within its 
range of influence. 

The American trader is, however, sometimes beset by doubts 
as to which system will best serve his interests, not only in set- 
tling a dispute but in helping him to win goodwill and friendship 
in a strange or difficult market. Naturally, the American likes 
his system best: the British have more confidence in theirs, and 
the Russians want all arbitrations held in Moscow; while na- 
tionals without a system of their own find that the International 
Chamber System is preferable. 


PROBLEMS FACING U. S. TRADER 


This situation leads to bickering, if not conflict, between par- 
ties of different nationalities when, in making their contract, 
they provide for the settlement of futwre disputes. It may be- 
come an insuperable objection if, in the heat of the dispute, they 
try to submit an existing controversy to arbitration. 

This is not, however, all that besets the American who wants 
to provide for arbitration in his foreign trade contract. There 
are whole areas where he cannot be assured of a fair, speedy and 
economical arbitration under a familiar procedure. This has led 
the American Arbitration Association to expedite the setting up 
of joint commissions, especially with war-ravaged countries like 
China and the Philippines, so that the adoption of arbitration 
clauses for this area of trade will not outstrip ability to arrange 
for arbitrations. 

The question is, therefore, not how to make the American 
trader move faster in resorting to arbitration, but how to keep 
up with him in providing facilities and services that make the 
use of an arbitration clause worth while. And the next problem is 
how to help him select the service that best fits his requirements. 

This problem faced the Western Hemisphere when it set up 
its three separate systems. It was solved by providing an om- 
nibus clause which enables the parties to resort to any one of 
the systems. It reads as follows: 


Any controversy or claim arising out of or relating to this contract, 
or the breach thereof, shall be settled by arbitration in accordance 
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with the rules, then obtaining, of the American Arbitration Associa- 
tion. Any such arbitration shall be held in the United States, at the 
City of ————— unless, by agreement, the parties hereto select another 
location. If by such agreement of the parties, the arbitration is held 
in any of the Latin American republics, then the rules of the Inter- 
American Commercial Arbitration Commission shall apply. Or if 
such arbitration is to be held in the Dominion of Canada, then the 
rules of the Canadian-American Commercial Arbitration Commission 
shall apply. Or if the arbitration is to be held at any point outside 
of the above described areas, then whatever rules the parties agree 
to shall apply. Judgment upon the award rendered may be entered 
in any court having jurisdiction in any country. 


It was further solved by having the rules and administrative 
standards of all of the systems so nearly alike that the advan- 
tages to the parties were the same under all systems. 


CO-ORDINATION PLANS 


This problem, in the rapidly expanding world trade situation, 
and with the eagerness of the American trader to use arbitra- 
tion, now faces the four international systems as to their own 
co-ordination and as to their expansion in waste areas. The 
American has, to some degree, met it by co-ordinating the Ameri- 


can system with that of the International Chamber of Commerce 
system, and negotiations are now pending for co-ordination of 
the American systems with those of other countries. 

But this does little to co-ordinate the three arbitration systems 
that lie outside of the Western Hemisphere and there is as yet 
no formula for the co-ordination of the new bilateral systems 
that are of necessity being constructed to meet the present 
emergency. 

It has been found in the United States that the foreign trader 
requires certain security in the use of a proffered arbitration 
clause. (1) There must be back of every clause that is proffered 
by an arbitration system, the guaranty that facilities will be 
available at the time and place where the clause is put into effect. 
This means the maintenance of available machinery. (2) There 
must be assurance that a competent, impartial arbitrator will be 
available. This means the maintenance of a panel of arbitrators. 
(3) There must be assurance that the Rules of Procedure re- 
ferred to in the clause will provide not only for a fair and ex- 
peditious proceeding, but that they will be faithfully, compe- 
tently and impartially administered as between the parties. 
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(5) There must be reliance upon the fact that the cost of an 
arbitration will not be excessive. This means establishment of 
schedules that will prevail in any proceedings under whatever 
rules are applicable. 


RECOMMENDED STEPS 


It would seem to be the height of wisdom for representatives 
of these four great systems of arbitration to get together and 
consider how they might better meet the requirements of for- 
eign traders in the foregoing respects through the unification of 
their services. This might include: (1) making all services in- 
terchangeable and available in whatever country the arbitration 
was requested; (2) the administration of the rules of one system 
by any other system in a position to provide this service; (3) 
unification of rules so that they would present greater uniformity 
of competence and thereby become more attractive to foreign 
traders; (4) international panels of arbitrators of so high a 
character and competence that they would be acceptable under 
any system: (5) pooling of resources so that facilities may be 
available for all foreign traders in even the most remote localities. 





THE SETTLEMENT OF DISPUTES 
IN INTERNATIONAL AGENCIES 


MARTIN DOMKE * 


MANY inter-Allied agencies have been created during this war 
and as their number and importance will become greater, their 
coordination and integration with the activities of the Economic 
and Social Council of the United Nations will be a problem of 
the first order in the field of international administration.' 
Whatever the activities of international agencies may be, dis- 
putes between member-states are inevitable and will have to be 
settled in an expeditious way. It is for that reason that the 
constitutions of international agencies already embody some 
provisions for the settlement of disputes. 

This brief survey does not deal with experiences of the past,’ 
but confines itself to the presentation of pertinent data on recent 
developments of international administration, and to comments 
on principles established by recent provisions for the settle- 
ment of disputes. 

Some of the multilateral conventions of the United Nations 
contain detailed provisions for the settlement of disputes be- 
tween the contracting member-states, like the Agreement on the 
International Bank for Reconstruction and Development and on 
the International Monetary Fund, concluded at the United 
Nations Monetary and Financial Conference at Bretton Woods, 


* International Vice-President and Research Director, American Arbi- 
tration Association. 

1 Cf. Blair Bolles, Pillars of the United Nations—International Economic 
and Social Agencies, 21 Foreign Policy Reports 246 (1945); Richard C. 
Plumer, Specialized Agencies, Commissions and Non-Governmental Organi- 
zations under the United Nations Charter, 19 Temple University Law 
Quarterly 296 (1946). 

2The Union of International Transport by Rail: see Manley O. Hudson 
and Louis B. Sohn, Fifty Years of Arbitration in the Union of International 
Transport by Rail, 37 Am. J. Int. Law 597 (1943); or the Administrative 
Tribunal of the League of Nations: see Manley O. Hudson, International 
Tribunals; Past and Future, p. 221 (1944); Egon F. Ranshofen-Wert- 
heimer, The International Secretariat. A Great Experiment in Inter- 
national Administration, p. 259 (1945), and infra n. 24; or the International 
Telecommunications Union: see John D. Tomlinson, The International Con- 
trol of Radiocommunications, p. 284 (1945). 
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N. H., on July 22, 1944; * the Convention on International Civil 
Aviation agreed upon at the International Civil Aviation Con- 
ference at Chicago, December 7, 1944; * the Constitution of the 
Food and Agriculture Organization of the United Nations, signed 
at Quebec on October 16, 1945;° the recently extended Inter- 
national Agreement regarding the Regulation of Production and 
Marketing of Sugar; * and the Agreement on the Establishment 
of an Inter-Allied Reparation Agency, adopted at the Paris 
Conference on Reparation from Germany, on December 21, 1945." 

It is needless to point out that the Charter of the United 
Nations * contains in Chapter VI, articles 35-38, detailed provi- 
sions under the heading: Pacific Settlement of Disputes,® and 
that Chapter XIV on the International Court of Justice safe- 
guards prior rights of the parties in providing in article 95: 
“Nothing in the present Charter shall prevent Members of the 
United Nations from entrusting the solution of their differences 
to other tribunals by virtue of agreements already in existence or 
which may be concluded in the future.” 

Some international agencies of an emergency or temporary 
character, to which the United States is a party, provide for 
unanimity of decisions of the contracting governments and that 
“there will be no voting.” Among such agencies are the European 
Central Inland Transport Organization,’® the European Coal Or- 
ganization,’ and the United Maritime Council, the central au- 


3 U. S. Department of State Publ. 2187, Conference Series 55, pp. 53, 90. 

4 Dept. of State Publ. 2282, Conference Series 64, pp. 49, 83; 39 Am. 
J. Int. Law Supp. 111 (1945). 

5 Report of the First Session of the Conference (Washington 1946), pp. 
55, 87. 

® Treaty Series 990 (1937), extended until August 31, 1946; see Con- 
gressional Record of April 17, 1946, p. 3945. 

714 Dept. of State Bull. 114, 119 (1946). 

8 Report to the President on the Results of the San Francisco Con- 
ference, of June 26, 1945, Dept. of State Publ. 2349, Conference Series 71, 
p. 81; 39 Am. J. Int. Law Supp. 190 (1945). 

®See International Conciliation No. 420 (April, 1946), and for sug- 
gestions as to the implementation of Chapter VI of the Charter of the 
United Nations, 1 International Arbitration Journal 147, 159, 168 (1945) 
and 1 THE ARBITRATION JOURNAL (New Series) 10 (1946). 

10 Agreement signed in London on September 27, 1945; Executive Agree- 
ment Series 458, Dept. of State Publ. 2387; see also Louis B. Wehle, 
International Administration of European Inland Waterways, 40 Am. J. 
of Int. Law 100, 119 (1946). 

11 Agreement signed in London on May 18, 1945; see Wayne G. Jackson, 
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thority under the International Agreement on Principles having 
reference to the Continuance of Co-ordinated Control of Merchant 
Shipping.’ 

Finally, it should be mentioned that the Proposals for Expan- 
sion of World Trade and Employment submitted in November, 
1945, by the U. S. Department of State in preparation of a World 
Trade Conference, emphasize the need for “collective measures 
.... to reach just settlements of disputes among nations,” ** 
especially with regard to controversies growing out of general 
commercial policy, restrictive business practices, and intergov- 
ernmental commodity arrangements, and also “to provide a 
mechanism for the settlement of such disputes.” '* 

What are the general principles governing the rules for the 
settlement of disputes which already have been provided for in 
the charters of the newly established international agencies or 
which remain to be implemented? 


1. Parties to disputes. First, only governments as members of 
the organization are parties to any machinery for the settlement 
of disputes, and only disputes between member-states are covered 
by such machinery.'® 

Thus, claims maintained against the organization as such do 
not come within the purview of these provisions, particularly as 
the constitutions of most of the international bodies provide for 
the granting of immunity from suit.’* Such immunity has already 
been afforded by legislation of the contracting states, for example, 





Fuel Needs in War-Torn Countries: The European Coal Organization, 
13 Dept. of State Bull. 879 (1945). 

12 Art. 10 of Annex (Organization of the Central Authority), Cmd. 6556; 
see 14 Dept. of State Bull. 292 (1946). 

13 Dept. of State Bull. 912, 918 (1945). 

14 Chapter VI Sec. A(4) of the proposed Charter of the International 
Trade Organization, ibid. 927. 

15 Bank and Fund (supra n. 3) Art. II (1); Convention on International 
Civil Aviation, Art. 84; Interim Agreement Art. III 6 (8); Food and 
Agricultural Organization (supra n. 5) Art. II (1). 

16 Bank and Fund Art. VII (3), Art. IX (3); Convention on Inter- 
national Civil Aviation Art. 60; Reparation (supra n. 7) Part II Art. 15; 
United Nations Charter (supra n. 8) Art. 105; FAO (supra n. 5) Art. XV 
(2); Resolution No. 32 of the First Session of the Council of the United 
Nations Relief and Rehabilitation Administration, Dept. of State Publ. 
2040, Conference Series 53, pp. 62, 95; 38 Am. J. Int. L. Supp. 148, 176 
(1944). 








148 The Arbitration Journal 





in this country by the International Organization Immunities Act, 
of December 29, 1945,'’ and the Presidential Executive Order 
9698, of February 19, 1946,'* designating the United Nations and 
other public international organizations as entitled to enjoy cer- 
tain privileges, exemptions and immunities. 

However, the restriction limiting the settlement of controver- 
sies to those between member-states of the organization does not 
preclude decisions from having effect upon national corporations 
whose activities come within the purview of the international 
administration.’® Thus, if the Council of the International Civil 
Aviation Organization *° decides that an international airline is 
not operating in conformity with a final executive decision of the 
Council or an arbitral award rendered against: a member-state, 
each contracting state undertakes not to allow the operation of 
such airline of a defaulting state through the air space above 
its territory.”" 


2. Scope of dispute-clauses. The provisions for the settlement 
of disputes primarily apply to controversies relating to the inter- 
pretation or application of the specific convention and its an- 


nexes,”*? whereas all differences “relating to international civil 


aviation matters” may be submitted, at the request of all the 
parties concerned, to arbitration of the Interim Council of the 


1759 Stat. 669; Public Law 291, 79th Congress, H. R. 4489. See cor- 
responding British Statute, 7 & 8 Geo. 6, Ch. 44, 39 Am. J. Int. L. Supp. 
163 (1945). 

1811 Federal Register 1809 (1946); 14 Dept. of State Bull. 348 (1946). 

18a See further Executive Order 9751, of July 11, 1946, 11 Fed. Reg. 7713. 

19 For a previous instance (European Danube Commission), see Josef 
L. Kunz, Experience and Techniques in International Administration, 31 
Iowa L. R. 40, 53 (1945). 

20 Chapter XVIII of the Convention (supra n. 4) headlined: Disputes 
and Default; these provisions of Chapter XVIII are made applicable to 
the companion agreements on International Air Services Transit and Inter- 
national Air Transport (Art. II (2), Art. IV (3) respectively); for a 
survey see Martin Domke, International Civil Aviation Sets New Pattern, 
1 International Arbitration Journal 20 (1945). 

21 Disputes arising between member-states will probably primarily concern 
the operation of international airlines. For the general problems involved 
in the state-protection of private claims, see Maximilian Koessler; Govern- 
ment Espousal of Private Claims before International Tribunals, 13 Un. 
Chicago L. R. 180 (1946). 

22 Convention on International Civil Aviation (supra n. 4) Art. 84. 
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Provisional International Civil Aviation Organization,** or under 
the Constitution of the Food and Agricultural Organization of 
the United Nations, providing that “any question or dispute con- 
cerning the interpretation of this Constitution or any interna- 
tional convention adopted thereunder” shall be referred to an 
appropriate international court or arbitral tribunal.** 

In some instances the provisions for the settlement of disputes 
are restricted to specific issues, namely,, “whenever a disagree- 
ment arises between the [International] Bank and a country 
which has ceased to be a member, or between the Bank and a 
member during the permanent suspension of the Bank.” * and, 
correspondingly, with a member of the International Monetary 
Fund which has withdrawn; * or, in the Inter-Allied Reparation 
Agency, where Part II, art. 7a, of the Agreement *’ provides 
that when the Assembly has not agreed to the allocation of a 
particular reparation item to the claimant government, the 
Assembly shall refer the question to arbitration.*® 


3. Appeal against executive decisions. A new pattern is fol- 
lowed in some provisions wherein it is stated that decisions of 
the executive body of the organization with respect to controver- 
sies between member-states are subject to an appeal procedure, 
by recourse to the International Court of Justice or to ad hoc 
arbitral tribunals, such as a decision of the Council of the Inter- 
national Civil Aviation Organization on a “disagreement between 
two or more contracting States,” °° or by recourse only to an 


23 Art. III, Sec. 6(8) of the Interim Agreement on International Civil 
Aviation; Executive Agreement Series 469. 

24 Art. XVII, supra n. 5, pp. 55, 87. Art. XV (3) further provides that 
“the Conference shall make provision for the determination by an adminis- 
tration tribunal of disputes relating to the conditions and terms of 
appointments of members of the staff.” The recent Proposals for the 
Constitution of the World Health Organization similarly embody in its 
recommendations the creation of an administrative tribunal, United Nations 
Economic and Social Council, Report of the Technical Preparatory Com- 
mittee, April 24, 1946, E. H. 1, p. 22 (9). 

*5 Art. IX (c), supra n. 3, p. 91. 

26 Art. XVIII (c), ibid. p. 54. 

2714 Dept. of State Bull. 119 (1946). 

°8 Resolution 8, Annex to the Reparation Agreement (ibid. 124), pro- 
vides for recourse to the International Court of Justice “for the solution 
of every conflict of law or of competence . ... which has not been sub- 
mitted by the parties concerned to amicable solution or arbitration.” 

29 Supra n. 22. 
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arbitral decision in the case of the International Bank and the 
Fund * or the Inter-Allied Reparation Agency.*' Similarly, 
under the International Sugar Agreement, a government whose 
complaint that the effect of another country’s action “‘may sub- 
stantially diminish the market possibilities of the suppliers of 
that free market” is not considered well-founded by the Council, 
shall have the right to submit the case to the judgment of three 
arbitrators.** 

Reference to arbitration, if taken against a decision of an 
executive body like the Council of the International Civil Avia- 
tion Organization or the Assembly of the Inter-Allied Repara- 
tion Agency, within the time limit prescribed for the initiating 
of arbitration, will suspend the effect of that decision. 


4. Settlement within the framework of the organization. In 
the past, the settlement of disputes arising out of activities of 
international bodies was often referred to an outside agency, 
such as the Permanent Court of International Justice.** Though 
such reference is also to be found in the recent Convention on 
International Civil Aviation (art. 84), the submission of dis- 
putes to arbitral tribunals is left to the choice of the member- 
states, whereas under art. XVII of the Constitution of the Food 
and Agricultural Organization of the United Nations the dispute 
“shall be referred for determination to an appropriate inter- 
national court or arbitral tribunal in the manner prescribed by 
rules to be adopted by the Conference.” Arbitration alone by an 
ad hoc tribunal is provided for under the Agreements on the 
International Bank (art. [Xc) or the Monetary Fund (art. 
XVIIIc), whereby the disagreement shall be submitted to an 
arbitration tribunal of three arbitrators, two appointed by the 
Bank (or Fund) and the country involved, and an umpire, unless 
the parties otherwise agree, “by the President of the Permanent 
Court of International Justice ** or such other authority as may 


30 Supra n. 25, 26. 

31 Supra n. 27. 

82Art. 51 (c), supra n. 6. If they declare the case to be well-founded the 
government concerned may give notice of withdrawal from the agreement. 

88 Max Habicht: Post-War Treaties for the Settlement of International 
Disputes, p. 1046 (1931); Manley O. Hudson: The Permanent Court of 
International Justice 1920-1942, p. 445 (19438). 

34 Art. 34 of the Statute of the (new) International Court of Justice 
provides that whenever a convention refers a matter to the Permanent 
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have been prescribed by regulations adopted by the Bank” or the 
Fund respectively. Moreover, the maintenance of facilities for 
the settlement of disputes within the framework of the inter- 
national organization will expedite the expert determination of 
controversies.** Thus, the Interim Agreement on International 
Civil Aviation designates, in Art. III sec. 6(8), the Interim 
Council as an arbitral body to settle disputes (relating to inter- 
national civil aviation matters) at the express request of all 
parties concerned, and leaves for further consideration the 
question of establishing machinery and rules of procedure, inas- 
much as “the procedure to govern the arbitral proceedings shall 
be determined in agreement between the Council and all the 
interested parties.” ** Arbitration boards composed of experts 
will be established within the framework of the organization, 
and the Convention on International Civil Aviation expressly 
provides in art. 85 for the maintenance by the Council of a 
panel of “qualified and available persons” from which arbi- 
trators will be selected whenever the parties fail to agree on the 
choice of an arbitral tribunal.*° 





Court of Justice, “the matter shall, as between the parties to the present 
Statute, be referred to the International Court of Justice.” 

35 The manifold experiences in commercial arbitration not only serve 
as a pattern but indicate a necessity for the establishment of rules of 
practice and procedure for the settlement of disputes in international 
bodies. For a survey of the procedural problems involved, see Kenneth S. 
Carlston: Procedural Problems in International Arbitration, 39 Am. J. of 
Int. Law 426 (1945), and Conflits de Competence entre Organismes Inter- 
nationaux, 67-72 Journal de Droit International 730 (N. Y. 1946); Martin 
Domke and Frances Kellor, Western Hemisphere Systems of Commercial 
Arbitration, 6 University of Toronto L. J. 307 (1946). 

35a See Air Transport Committee, Rules governing the Settlement of 
Differences between States, Doc. AT/112, April 11, 1946, infra p. 239. 

86 An Air Transport Agreement between the United Kingdom and the 
United States concluded at the Civil Aviation Conference in Bermuda on 
January 11, 1946 (14 Dept. of State Bull. 587) provides in Art. 9 that 
“any dispute between the contracting parties relating to the interpreta- 
tion or application of this agreement or its annex which cannot be settled 
through consultation shall be referred for an advisory report to the Interim 
Council of the Provisional International Civil Aviation Organization or its 
successor.” Art. 10 of a similar agreement between the United Kingdom 
and Canada, concluded at Bermuda on December 10, 1945, provided for a 
reference to the Interim Council for decision, “unless the contracting par- 
ties agree to settle the dispute by referring to an arbitral tribunal ap- 
pointed by agreement between them, or to some other person or body.” 
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The adjudication of a specific claim (the allocation of a German 
reparation item) by the Inter-Allied Reparation Agency is pro- 
vided for in an arbitral procedure ** whereby, in the event no 
agreement can be reached upon the selection of an arbitrator, 
the United States Delegate shall either act as arbitrator or 
appoint another delegate “from among the Delegates whose 
Governments are not claiming the item. If the United States 
Government is one of the claimant Governments, the President 
of the Agency shall appoint as Arbitrator a delegate whose 
Government is not a claimant Government.” 

The exclusion of representatives of claimant member-states 
from any voice in decisions on disagreements to which they 
are a party prevails also in the Charter of the United Nations, 
art. 27(3), whereby in decisions of the Security Council “under 
Chapter VI (Pacific Settlement of Disputes), and under para- 
graph 3 of article 52 (Regional Arrangements) a party to 
a dispute shall abstain from voting,” or in art. 84 of the 
Convention on International Civil Aviation whereby “no member 
of the Council shall vote in the consideration by the Council of 
any disputes to which it is a party,” or in the International Sugar 
Agreement (art. 5lc) whereby the three arbitrators must be 
“subjects of countries not parties to the Agreement.” 


5. Finalty of settlements. The machinery for the settlement 
of disputes to be established or maintained within the framework 
of international bodies will also serve in the rendering of ad- 
visory opinions, as under the Provisional International Civil Avia- 
tion Organization in Montreal, Canada, when the member-states 
concerned submit the difference to the Interim Council as “an 
arbitral body” and do not expressly decide in advance to accept 
the decision of the Council. The Council may then “render an 
advisory report,” art. III, 6(8.°* 

Arbitral decisions determining controversies arising out of 
the activities of internationai bodies will be rendered by majority 


37 Part II Art. 7 (2) of the Agreement on Reparation from Germany, 
14 Dept. of State Bull. 118 (1946). 

88 The First Session of the Conference of the Food and Agricultural 
Organization of the United Nations (Report, supra n. 5, p. 56) resolved 
that “normally all questions concerning the interpretation of the FAO 
Constitution shall be referred to the International Court of Justice for an 
advisory opinion.” 
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vote (art. 85 of the Convention on International Civil Aviation) 
and, by agreement of the contracting member-states, the decisions 
of the arbitral body shall be final *® and binding.*° 

The question may arise as to whether arbitral decisions as 
rendered under the Convention on International Civil Aviation 
(art. 84) and the Interim Agreement (art. III, 6(8), or under the 
Agreements on the International Bank (art. I[Xc) and the 
Monetary Fund (art. XVIIIc), may become appealable to an 
international judiciary body. It is true that the constitutions of 
some of the newly established international bodies authorize the 
executive body to prescribe rules of procedure for the settle- 
ment of disputes, such as those of the Conference of the Food 
and Agricultural Organization of the United Nations, which 
shall adopt rules prescribing the manner of reference of disputes 
to an international court or arbitral tribunal (art. XVIII); or 
the Council of the Provisional International Civil Aviation 
Organization which, in agreement with all interested parties, 
may determine “the procedure to govern the arbitral proceed- 
ings” (art. III, 6(8)) ; or any arbitral tribunals to be constituted 
under the Convention on International Civil Aviation which 
“shall settle its own procedure” (art. 85); or the International 
Bank and Monetary Fund under which the parties to an arbitral 
procedure must agree on “all questions of procedure” (art. [Xc, 
art. XVIIIc). Such provisions may well open the way for further 
consideration as to the advisability of appeals from tribunals, 
“more particularly in cases where the tribunals is alleged to 
have assumed jurisdiction without being entitled to do or to 
have exceeded its powers and also possibly in other matters.” ** 


39 Decisions of the Board of Governors of the International Bank or the 
Monetary Fund on “any question of interpretation of the provisions of 
this Agreement arising between any member and the Bank [or Fund] or 
between any member of the Bank [or Fund]” other than those which may 
be submitted to arbitration (see supra n. 25, 26) “shall be final” (Art. IX b, 
Art. XVIII b). 

40 Part II art. 8 of the Agreement on Reparation from Germany, supra 
n. 37, further provided that the arbitrator may “at his discretion require 
the Secretariat to resubmit the item (to be allocated to a claimant govern- 
ment) to the Assembly.” See further Part I art. 3, ibid. p. 116, as to the 
waiver of claims regarding property allocated on reparations. 

‘\Jan Hostie, The Statute of the Permanent Court of International 
Justice, 88 Am. J. Int. L. 407, 418 (1944). 
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6. The enforcement of settlements. The enforcement activi- 
ties and facilities of international agencies have often been crit- 
icized as inadequate and as “depending too largely on the action 
of the individual nations.” *? Recently, however, a remarkable 
development has taken place. Not only does the Charter of the 
United Nations provide for the enforcement of decisions of 
the Security Council with respect to the settlement of disputes, 
through sanctions of different character,** but the Convention 
on International Civil Aviation also provides for penalties for 
non-conformity to executive decisions of the Council and arbitral 
awards by excluding international airlines from operations 
through the airspace above the territory of contracting states 
(art. 87), or by suspension of the voting power in the Assembly 
and in the Council of any defaulting state (art. 88). 

Other commodity agreements, such as the Inter-American 
Coffee Agreement of 1940,** or the Agreement for International 
Control of the Production and Export of Tin of 1942, while not 
establishing rules for the settlement of disputes, do provide that 
the controlling authority (Inter-American Coffee Board, Interna- 
tional Tin Committee) “shall decide whether any infringement of 
the agreement has taken place, and, if so, what measures shall be 
recommended to correct the situation arising therefrom.” * 


From the foregoing it appears that several provisions for the 
settlement of disputes arising out of the activities of interna- 
tional agencies embody a number of modern principles, namely: 


a) atime limit for reference to arbitration is set, so that end- 
less delays in initiating a procedure are avoided; 

b) executive decisions of an international body, from which 
appeal is taken through submission to the International 


42 Pitnam B. Potter, What International Administrative Agencies Actually 
Do, 30 Iowa L. R. 544, 547 (1945). 

43 Chapter VII; see Report, supra n. 8, p. 88. 

44 Treaty Series 970, extended until October 1, 1946; see Congressional 
Record of April 11, 1946, p. 3592. 

45 Art. 19, art. 12d respectively. See also the International Sugar Agree- 
ment, supra n. 6, art. 44, and for further references: Intergovernment 
Commodity Control Agreements (International Labour Office, 1943), Intro- 
duction p. liii; Sigmund Timberg, An International Trade Tribunal—A Step 
Forward Short of Surrender of Sovereignty, 83 Georgetown L. J. 373 
(1945). 
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Court of Justice or to ad hoc arbitral tribunals, are sus- 
pended pending the appeal procedure; 

arbitration is set up within the framework of the organi- 
zation, and panels of expert arbitrators are maintained, 
thus facilitating an expeditious proceeding; 

arbitrators of a nationality other than the disputant gov- 
ernments must be chosen, and a member-state who is a 
party to a dispute must refrain from voting in a decision 
concerning that dispute; 

the decision of the arbitrators is final and binding upon 
the parties, and some means for the enforcement of arbi- 
tral decisions have already been provided. 


These principles for the settlement of disputes may become a 
guide for other arrangements whereby economic controversies 
will be settled within the framework of international agencies 


to be set up for the maintenance, extension and regulation of 
world trade. 











A NEW GUEST IN INTERNATIONAL HOUSE 
PIERRE VILLERE * 


INTERNATIONAL HOUSE, a civic, non-profit organization, dedi- 
cated to the promotion of world peace, trade, and understanding, 
has accentuated its belief in the power of arbitration as a means 
of settlement of disputes, by advocating the adoption of an arbi- 
tration clause in all foreign trade contracts and agreements. 

In recommending this policy, Charles Nutter, Managing Di- 
rector of International House, points out the increasing need of 
such provisions in international agreements, due to the gigantic 
growth of foreign trade of the post-war world. 

“These new and expanded relationships,” says Mr. Nutter, 
“from time to time will be subject to the risk of controversy aris- 
ing from various factors including differences in language, cus- 
tom, law and just ordinary misunderstanding. Common sense 
demands that all available preventive measures be exercised to 
avoid the possibility of jeopardizing future sound trade relations.” 

In view of the fact that a healthy foreign trade system and 
true international cooperation are best nourished by sound and 
intelligent trade contracts and a mutual before-hand understand- 
ing among the parties involved, it is easy to see why the long- 
range science of arbitration cannot be over-emphasized. With 
the ever-increasing use of contracts in international relations, 
arbitration has risen as the great arm of democracy, manifesting 
itself in all intelligent agreements. Destined to rise above the 
shop-worn technique of force, far sighted businessmen and states- 
men plan for the day when arbitration will be the guiding force 
behind all of our human relationships. 

So, it is small wonder that an organization such as Interna- 
tional House, whose primary aim is to serve the purposes of 
international peace, trade and understanding, is intensely inter- 
ested in, and recognizes the necessity for an over-all adoption of, 
sound arbitration clauses in all major agreements—bringing us 
one step closer to complete international understanding. 


* Publicity Director, International House, New Orleans. 
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THE FIRST CONFERENCE ON INTERNATIONAL 
COMMERCIAL ARBITRATION 


A. 0. DAWSON * 


THE First Conference on International Commercial Arbitration 
was held in Paris, June 13-15. It was called by the International 
Chamber of Commerce. 

The following organizations were represented: Western Hemi- 
sphere Systems of Commercial Arbitration (American Arbitra- 
tion Association, Canadian-American Commercial Arbitration 
Commission and Inter-American Commercial Arbitration Com- 
mission) by Miss Frances Kellor, First Vice President, Ameri- 
can Arbitration Association; Mr. Morris S. Rosenthal, member 
of Inter-American Commercial Arbitration Commission, and 
Miss A. Hatvany, Acting Secretary of the Canadian-American 
Commercial Arbitration Commission, and the writer. 

Arbitration Commissions of the All-Union Chamber of Com- 
merce, Moscow, whose representatives included: Prof. Alexandre 
Keiline, President of the Maritime Arbitration Commission; 
Mr. Dimitri Ramsaizev, President of the Foreign Trade Arbi- 
tration Commission. 

The International Chamber of Commerce was represented by 
Justice Algot Bagge, President of the Court of Arbitration of 
the Chamber; M. Albert Buisson, its Vice President; Sir Kenneth 
Lee, President of the Commission on International Commercial 
Arbitration; M. Rene Arnaud, Secretary General of the French 
National Committee of the Chamber, and Dr. P. Sanders, Secre- 
tary to the Prime Minister of The Netherlands. 

The representatives of the International Institute for the Uni- 
fication of Private Law included M. M. Matteucci, Secretary Gen- 
eral of the Institute, and Prof. Rene David, Professor of Law at 
the University of Paris. 

The International Law Association’s representation included 
its Honorary Secretary General, Mr. Arthur Jaffe, M. Pierre 
Jaudon, former representative of the French Government with 
the Mixed Arbitral Tribunals, and Messrs. James Paul Govare 
and Raymond de Lapradelle, attorneys. 


* Member of the New York Bar, and of the National Panel of Arbitrators 
of the American Arbitration Association, and delegate to the Conference on 
International Commercial Arbitration. 
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The London Court of Arbitration was represented by Mr. J. G. 
Allanby, Registrar. 

The presiding officers were: Justice Bagge, Morris S. Rosen- 
thal, J. C. Allanby, Prof. Alexander Keiline and M. Govare. 

Four sessions were devoted to reports by the participating 
organizations, a statement on the possibilities of collaboration 
between the arbitration organizations, arbitration between gov- 
ernments and private persons, conciliation and arbitration, uni- 
fication of arbitration laws, recognition and enforcement of 
foreign arbitration awards. The closing session was devoted to 
a discussion of problems and new subjects. 

As first steps in a closer cooperation among the participating 
organizations, the following resolutions were adopted providing 
for an exchange of information and the making, on a permanent 
basis, of the survey of international commercial arbitration ques- 
tions raised at the Conference. The text of the recommendations 
follows: 


I 


1. The International Chamber of Commerce should appoint a Com- 
mittee whose function would be to draft a short pamphlet in which will 
be set out the arbitration rules existing in different countries, namely 
arbitration clauses, arbitration procedure, the recognition and enforce- 
ment of arbitration awards by a foreign country. 

2. That before the final publication of this pamphlet which will be in 
the shortest possible time, the draft should be submitted for approval to 
all the organizations having taken part in the Conference. 


II 


The Conference considers that it is opportune to undertake in common, 
and on a permanent basis, the survey of international commercial arbi- 
tration questions raised at the Conference, and consequently puts 
forward the following recommendations: 

that the organizations which took part in the Conference should under- 
take, without delay, a reciprocal exchange of information concerning 
arbitration legislation, and the practice in various countries as regards 
arbitration questions; 

that the results of the examination by the various organizations 
should be submitted to the participants through the International Cham- 
ber of Commerce in Paris; 

that after exchange of information between the organizations having 
taken part in the Conference, the International Chamber of Commerce 
should convene Committees which have been approved by the organiza- 
tions, desiring to take part in the work of these Committees, and, this 
being the case, that they should appoint their own representatives as 
members of the Committees. 
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NEWS AND NOTES 


Constitution of International Body Provides for Arbitration of 
Any Disputed Interpretation. The Constitution of the Food and 
Agriculture Organization of the United Nations provides in 
Art. XVII, concerning interpretation of the Constitution, as 
follows: 
“Any question or dispute concerning the interpretation of this Consti- 
tution or any international convention adopted thereunder shall be re- 
ferred for determination to an appropriate international court or arbi- 


tral tribunal in the manner prescribed by rules to be adopted by the 
Conference.” 


The Conference, at its First Session in Quebec, November, 
1945, adopted a resolution that “the Executive Committee shall 
recommend, for adoption by the Conference in accordance with 
Art. XVII of the Constitution, rules for the determination of 
disputes,” and adopted the principle that as a matter of general 
practice the interpretation of the Constitution of FAO, and 
disputes arising out of international conventions made under 
it, should be referred “to the International Court of Justice 
or an arbitral tribunal.” These provisions require an imple- 
mentation by establishing rules of practice and procedure such 
as were introduced by the Provisional International Civil Avia- 
tion Organization. 


Commercial Agreement between Governments and Foreign Pri- 
vate Organizations. At the Conference on International Com- 
mercial Arbitration, held in Paris on June 13 to 15, 1946, the 
President of the Foreign Trade Arbitration Commission of the 
All-Union Chamber of Commerce of the USSR in Moscow, 
Mr. Dimitri Ramsaizev, stated that, in principle, arbitration of 
commercial controversies between governments and foreign pri- 
vate organizations is commendable. He stated further that it 
would be undesirable to set up an ad hoc organization or to sub- 
mit such disputes on international commercial matters to the 
International Court of Justice at The Hague, Netherlands. He 
suggested the use of existing arbitration organizations which 
have been set up to solve problems arising in international com- 
mercial relations. He further stated that it would be impractical 
to entrust the settlement of these disputes to one single inter- 
national arbitration organization and undesirable in the interest 
of international commerce. 
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Canada and the United States Reexamine the Fisheries Ques- 
tion. The Convention now under consideration by the U. S. 
Senate, concerning the St. Lawrence seaway and hydroelectric 
project—the so-called Great Lakes Fisheries—provides for the 
establishment of a joint commission, to be known as the Inter- 
national Commission for the Great Lakes Fisheries. It would 
be composed of two national sections, the United States Section 
being composed “of three members, one a representative of the 
fishery agency of the Government of the United States of Amer- 
ica, the second a person chosen by the President of the United 
States of America from a list of two or more persons named by 
the states having jurisdiction on the Great Lakes, and the third 
a person duly qualified to represent the public at large by reason 
of knowledge of the fisheries of the Great Lakes.” 


World Government. Resolutions for world government do not 
neglect to take into consideration the question of jurisdiction of 
international disputes. Thus, the Rollins College Conference on 
World Government which proposed the convening of a general 
conference to amend the Charter of the United Nations so as to 
convert it into a world government for world security, provided 
in No. 4: “that independent judicial tribunals be created with 
jurisdiction over cases and controversies arising under laws 
enacted by the General Assembly or involving questions concern- 
ing the interpretation of the Charter of the United Nations. 

Another petition for amendment of the United Nations Char- 
ter, addressed to the General Assembly of the United Nations 
and published in the Congressional Record in 1946, A1009, 
suggests that “consideration should be promptly given to the 
strengthening of the machinery for the decision of the disputes 
between nations .... the General Assembly or the Security 
Council acting for the Assembly, First Assembly, and Second 
Assembly, should have definite authority to require submission 
of any controversy between states either to the World Court 
or to an arbitral tribunal if, in their judgment, the dispute is 
of so serious a character as to endanger peace.” 


International Civil Aviation Implements Its Arbitration Pro- 
visions. The Interim Agreement on International Civil Aviation 
which established the Provisional International Civil Aviation 
Organization at Montreal, Canada, provides for the settlement 
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of disputes among its forty-four member countries. Its Council, 
when expressly requested by all the disputant parties, shall act 
under Art. III, Sect. 6 (8), as an arbitral body “on any differ- 
ences arising among the member States relating to international 
civil aviation matters which may be submitted to it. ... the 
procedure to govern the arbitral proceedings shall be determined 
in an agreement between the Council and all the interested 
parties.” 

This Organization, functioning until the Permanent Organi- 
zation will succeed when twenty-six nations have ratified it (the 
Convention was ratified by U. S. Senate on July 25, 1946), pre- 
sented Rules for the Settlement of Differences between States to 
the recent First Interim Assembly for discussion. The Rules pre- 
pared by the Air Transport Committee of the Provisional Or- 
ganization, printed infra p. 239, describe in its Chapter I the 
scope of the Rules and their application to various civil aviation 
agreements. The second chapter deals with Proceedings Before 
the Council, Art. 2-20. Chapter III of the Rules deals with appeals 
from decisions of the Interim Council; Chapter IV covers penal- 
ties; and the final Chapter V contains general provisions as to 
the character and interpretation of the Rules and their amend- 
ments by the Council. 


Pacific Settlement of Disputes.* “It is not only, however, because 
a substitute has to be found for the arbitrament of war that 
States require an effective system of peaceful settlement. There 
are at least two other elements of primary importance. First, 
such a system must aim at the settlement of disputes at an early 
state, before they have had time to grow into conflicts which 
may poison the relations between the countries concerned, even 
if they do not lead to war. For this purpose it must be planned 
beforehand, and must be based on a permanent organization, so 
that all the necessary machinery is ready to function at call, and 
does not need to be created specially for each case. Secondly, 
such a system must aim not only at preserving peace but also at 
promoting justice. For this purpose it must provide that dis- 
interested persons or States shall have a full share in the process 
of settlement, and that that process shall take place under condi- 
tions that insure adequate publicity.” 


* Reprinted from information paper No. 7 issued by the Reference Division 
of the United Nations Information Organization, London, December, 1945. 
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International Law at Its Crossroads. Adolphus G. Redley, a mem- 
ber of the New York Bar, in an article in the April 1946 issue of 
The South Atlantic Quarterly, considers arbitration as a device 
by which a speedy and rational settlement of disputes can be 
achieved. He says, at p. 173: 


“The basic idea underlying arbitral procedure is the establishment of 
a judicial process by personal initiative and self-imposed restraint on 
the part of litigants. Arbitration has two main functions. One is ful- 
filled as a component part within an existing judicial framework, the 
other as a promoting element where such judicial framework does not 
yet exist or is still in process of development. The latter function is of 
predominating importance in international affairs, whether applied to 
public or private matters. It will be for the governments to use their 
endeavors to transform political disputes into justiciable ones; it rests 
with the individuals to do their part in matters of international com- 
merce and finance. Otherwise, numerous problems will arise in these 
fields—which, if left open, may kindle fires of unpredictable force. Thus 
in the field of arbitration as a voluntary judicial process the individual 
can make an immediate contribution as a constructive participant in the 
building of an international community.” 
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DISPUTES AND THEIR SETTLEMENT .... AS 
REPORTED IN THE PRESS 


Ecuadorian companies complained that sardines received from 
Chilean shippers were “in bad condition,” and a threat was made 
to abrogate the commercial treaty between the two countries un- 
less a settlement of the alleged $30,000 loss on the shipment was 
made. The Chilean Government promised to induce its companies 
which sold the sardines to reimburse the Ecuadorian buyers, and 
the Chilean Minister of Economics is quoted as follows in the 
Corps Diplomatique of June 15, 1946, “I am deeply regretful that 
small, private commercial incidents . . . . could cause a cancella- 
tion of the treaty, since it is a fact that our countries need greater 
and more complete economic union.” 


Sir William Beveridge, the leading British Economist, recently 
urged the establishment of a new and impartial international 
arbitration board as a substitute for war. Asked if he would 
abide by a decision of the proposed arbitration board, he replied: 
“T’d rather trust the decision to an impartial jury than to war. 
You know we almost lost Gibraltar in this war. .... 


The Paris Conference of Foreign Ministers considered the 
question of how disputes concerning the return to United Nations 
nationals of their pre-war property in Italy should be settled. 
The United States suggested that in the event of a dispute over 
ownership the claims be adjudicated by a mixed commission, 
including one Italian, one member of the country involved, and 
another member appointed by these two. 


Compensation for Swedish investments in pre-war industrial 
and economic enterprises in Yugoslavia is now being negotiated. 


German external assets in Switzerland and their disposal in 
favor of the eighteen nations represented in the Inter-Allied 
Reparation Agency were the subject of an agreement reached 
between Switzerland and representatives of the United States, 
Great Britain and France in Washington on May 25, 1946. 
Disputes which may arise as to the disposal of these assets in 
Switzerland will be settled by arbitral procedures. 
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Compensation to France for the loss of her 83,000-ton luxury 
liner Normandie, which burned in New York Harbor in 1942, 
has been agreed upon. A special arrangement provides for such 
compensation which may be used to procure surplus United 
States vessels to help replenish the French merchant fleet. 


Great Britain’s 87-year-old dispute with Guatemala, concern- 
ing the territory of Belice, called British Honduras, may be de- 
cided by the new International Court of Justice. The history of 
this controversy is related in a recent article by Josef L. Kunz, 
in the April, 1946, issue of the American Journal of International 
Law, p. 385. 


France and the United States reached an agreement for the 
settlement of 1,900 claims against the United States Army by 
European civilians in the Western Base Section. The agreement 
covers claims arising from traffic or other accidents and losses 
suffered through the fault of American personnel, but does not 
cover war destruction. 


Differences between the arbiter organizations in Swiss football 
sports, namely the Swiss Association of Arbiters and the Com- 
mission of Arbiters, are going to be settled by a plan of reorgani- 
zation to be studied at the next convention of the Swiss Associa- 
tion of Arbiters to be held in Lugano in 1947. 


An agreement for adjustment of the National Railways of 
Mexico Dollar and Sterling Debt was reached in New York, with 
the International Committee of Bankers on Mexico, pursuant to 
an authorization by Mexican law of December 31, 1945. Options 
of bondholders are provided under the plan, details of which are 
published at p. 349 of the Bulletin of the Pan American Union. 
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REPORTING FOREIGN TRADE—THEN AND NOW 
JOHN F. BUDD * 


It goes without saying that the dissemination of information is 
one of the cornerstones of modern civilization. The roots are 
buried deep, and the exchange and interchange of all matters are 
part of our life and living. 

That foreign trade falls into this category is, of course, natural. 
Commerce is our national bloodstream; it affects all of our 
140 millions of people. And it is here that the foreign trade 
publication, its world-wide contacts radiating like so many 
veins, stands anchored as a veritable beacon. 

We are living in times known variously as the Air Age and the 
Atomic Age. The former term suggests proximity, cooperation, 
and “One World,” as the late Wendell L. Willkie tagged it; the 
latter term, unfortunately, carries ominous overtones. Whatever 
the case, foreign trade has an important role to play, and the 
publication serving this industry must retain, at all costs, its 
stature as a reporter and as a forum for opinion. 

At the present time the foreign trade publication, particularly 
that of the United States, has reached its highest stage of devel- 
opment. It is a far cry from the methods of imparting this sort 
of information in the days of the British colonies in America and 
in the post-Revolutionary War years. Yet, even then, there were 
ways and means of reporting and suggesting and waging wars of 
opinion (sans arbitration) via the printed word. 

In 1740, for example, when money problems deeply concerned 
both the British and American traders, these found their way 
into print on this side of the Atlantic in the form of reports of 
proceedings in the House of Commons. It was all cut-and-dried, 
and the reader had to do a great deal of separating in his own 
mind to have these reports serve their purpose. All too often they 
were expressions of British opinion only. 

It was after the Revolution had been brought to its successful 


* Editor and publisher, Custom House Guide; American Import and Export 
Bulletin; Air Transportation. 
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conclusion that there grew in the average American—foreign 
trader, producer, and layman alike—a consciousness of the need 
of self-sufficiency in the country’s manufacturing power. Robert 
Aitken, publisher of The Pennsylvania Magazine, possessed a 
keen insight, and he knew what the increased power of produc- 
tion would mean to America and its future position in world 
trade. Although his magazine published general editorial matter, 
he engaged some of the best American writers of that time to 
write articles on this subject. Instilling an awareness of new 
commercial horizons for the United States was a prime objective 
of Aitken; and if we are seeking some sort of parallel today, the 
highly geared foreign publication is doing the same thing, but in 
a more elaborate, streamlined manner, with far better oppor- 
tunities for wide distribution. 

While The Pennsylvania Magazine was considered one of the 
best of its time, the most profusely illustrated was The Columbia 
Magazine. Attractive to look at, it nevertheless did not play down 
foreign trade for the usual sketches and philosophical ramblings 
common to that era. The September, 1786, issue of that publica- 
tion is particularly interesting. Its cover bore a picture of an 
ocean sailing vessel with the following slogan: ‘While Commerce 
Spreads Her Canvas O’er the Main.” With a few minor changes 
(the modes of transportation having changed), the same slogan 
could hold true this very day. 

The United States Magazine and The Pennsylvania Gazette 
were also greatly interested in furthering United States trade 
with other nations. The decreasing value of currency was on 
the mind of the former periodical, and it was in 1779, during the 
war, that Hugh Henry Brackenridge wrote his editorial, The 
Represention and Remonstration of Hard Money. It was at that 
time that the American revolutionists, tattered and hungry, were 
lowest in spirit. Brackenridge’s editorial was aimed at keeping 
them in the field. 

Often pamphlets did the trick. This probably was a wise 
decision, since there were no out-and-out foreign trade publica- 
tions on the scene. The lack of this type of periodical was under- 
standable, of course, the best answer being the youth of the 
republic. Because a pamphlet devoted itself to a single topic, the 
message was not lost among other bits of literature. 

Tench Coxe was a financier and businessman of Philadelphia. 
He was one of the leaders of a movement to help American manu- 
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facturers increase their production and extend their trade. As a 
member of the United Company of Philadelphia for Promoting 
American Manufacturers and later president of the Pennsylvania 
Society for the Encouragement of Manufacturers and the Useful 
Arts, he was often called upon to write articles on the subject 
of American trade at home and abroad. 

On May 11, 1787, Coxe visited the home of Benjamin Franklin 
where the Society of Political Enquiries was meeting in full force. 
Before these men, he delivered a prepared address in which he 
stressed the need of cooperation between private enterprise and 
Government to help along the infant industries. 

He argued that the Federal Government was ineffective and at 
loose ends; that it was impotent and could not assist the business 
structure of the country. Coxe stated that the American economy 
was menaced by importations of foreign goods from nations 
which prevented the importation of goods manufactured in the 
United States. If the United States could not maintain free trade 
among states and a national tariff schedule to combat tariffs from 
abroad, he said, utter ruin lay ahead. 

The point is that Coxe’s uncompromising words were given 
the opportunity of reaching a wider audience in the form of a 
pamphlet entitled, Address to an Assembly of the Friends of 
American Manufacturers Convened for the Purpose of Estab- 
lishing a Society—a rather unwieldy title, but striking home a 
point nevertheless. Eventually it appeared in the June, 1787, 
issue of The Museum. When the Federal Government was estab- 
lished two years later under the Constitution, America’s position 
in foreign trade was considerably strengthened. 

Actually the first stirrings of the new Government of the 
United States gave birth to no real foreign trade periodical, even 
in simple form. That was to come afterward. While the New 
World struggled to get to its feet, able writers and editors 
managed to put into print—in general magazines, newspapers, 
pamphlets, and even handbills—their opinions on the new trade 
problems which were mounting daily. William Barton was one 
of the better known of these writers, and his essays on the power 
of Congress to regulate trade were quite distinguished. 

Rummaging through publications of post-Revolutionary War 
stamp, the writer came upon Chreston’s Miscellany which, in 
June, 1786, contained the commercial treaty between the United 
States and the King of Prussia. The same periodical, four months 
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later, published Benjamin Franklin’s Advice to a Young Trades- 
man from an Old One. 

The kinship of a common language is strong, and it was prob- 
ably for this reason more than for any other that reprints of 
articles and books published in England persisted even when the 
memories of the six-year war for independence was still fresh 
in the minds of the Americans with their newly-won liberties, 
Articles on trade were drawn from such British periodicals as 
The Englishman’s Journal, The Universal Spectator, The Cham- 
pion, The True Patriot, The Occasional Writer, The Daily Ad- 
vertiser, The Westminster Journal, The Grub Street Journal, The 
Free Holder, The Craftsman, The Weekly Register, and The Lon- 
don Courant. 

Some time ago the writer read in a book that while the early 
American publishers had turned out hundreds of histories on a 
variety of subjects, there had been none on the subject of trade. 
Some exploration occasioned by this statement revealed that it 
was contrary to the facts. Just 157 years ago there came off the 
press a volume entitled, A Concise History of Commerce and Navi- 
gation. There probably were others. Apart from histories, the 
regularly printed marine schedules occupying one side of a 
single sheet may rightly come under the general heading of 
foreign trade publications. 

One of the nearest approaches to the regular publication of 
foreign trade articles in a magazine was the inauguration of the 
Foreign Affairs section in The United States Magazine. But even 
this did not devote itself entirely to commercial subjects, as the 
title might indicate; it was liberally interwoven with political 
notes and rumors from abroad. 

The span of a century-and-a-half has changed the entire 
foreign trade picture of the United States, and with it, of course, 
the position of the publication as an entity of the industry. In 
the past few years, we have seen the establishment of arbitration 
as a salutary adjunct to foreign trade. Its threefold feature of 
prevention, remedy, and education has been taken up by the peri- 
odicals serving the industry in the firm belief that, as the saying 
goes, an ounce of prevention is worth a pound of cure. 

Merely putting out a magazine for foreign traders is only part 
of the responsibility of the publisher. He must be sure that his 
editorial staff is kept on its toes at all times; that a steady and 
sensitive finger is kept on the pulse of the world; that its eyes, 











Reporting Foreign Trade—Then and Now 169 





ears, and brains are attuned to the constant changes—the ebb 
and flow—of global trade; that rumor can never equal fact. The 
publisher, himself, must be in the foreground of foreign trade 
activity, complementing the printed word with positive physical 
action. 

In short, the foreign trade publication must be made, at all 
times, to serve the foreign trader. 








THE WESTERN HEMISPHERE SETS AN EXAMPLE 
FOR THE WORLD 


AN ENGLISH VIEWPOINT 


“Arbitration for the settlement of disputes arising out of 
commercial contracts between corporations, partnerships or 
persons who are nations of different countries is of great and 
growing importance, and constitutes a problem for which it is 
urgently necessary to find an international solution,” said Sir 
Lynden Macassey in addressing a recent meeting of the Institute 
of Arbitrators (London), of which he is President. He empha- 
sized the fact that this is especially true under the conditions of 
the postwar world, when the standard of life and prosperity of 
all peoples is accepted as dependent on the reestablishment of 
world trade. 

Sir Lynden cited the accomplishments of the Western Hemi- 
sphere and its system of commercial arbitration as an example 
for Europe and the rest of the world to follow. 

“There is nothing,” stated Sir Lynden, “which exercises a 
greater deterrent effect on the commercial enterprise of an ex- 
porter than uncertainty of how disputes under an international 
contract of sale or other contract, will be dealt with, or the 
contingency that in case of default by the other contracting 
party he may have to prosecute his claim under some foreign and 
unfamiliar system of legal procedure. A uniform and world- 
wide system of commercial arbitration so much desired, at any 
rate, by the commercial world in Britain, the United States, and 
Russia, depends upon each country adopting and passing a uni- 
form national arbitration law. And uniformity of national arbi- 
tration legislation in practice depends upon an agreed inter- 
national convention. Hence it was that the International Law 
Association at their New York Conference in 1930 passed this 
Resolution :— 

“*That in order to safeguard the security of transactions in inter- 
national commerce, it is necessary that agreement between governments 
be entered into to regulate the essentials of arbitration practice and 
procedure between nationals of their respective countries, and to provide 
for the reciprocal enforcement of commercial arbitration agreements 
and awards made pursuant thereto, provided these arbitrations have 


been conducted under institutions of high standing and which possess 
the necessary facilities.’ ” 
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In summarizing the steps, which led up to the establishment of 
the Western Hemisphere System of Commercial Arbitration, Sir 
Lynden mentioned the following: 

In 1923, the Fifth International Conference of American States 
passed a resolution urging Chambers of Commerce in those 
States to reach agreement among themselves for the establish- 
ment of a system of international commercial arbitration. 

In 1931, the Fourth Pan American Commercial Conference 
raised the question of American international commercial arbi- 
tration to a governmental level and called upon the Pan American 
Union to take immediate action. 

In 1933, a report by that Union to the Seventh International 
Conference of American States in Montevideo resulted in a 
Resolution setting out the main essentials of general inter- 
national arbitration legislation for enactment, so far as neces- 
sary, by all American States. 

In the following year, 1934, the Inter-American Commercial 
Arbitration Commission was organized by the American Arbi- 
tration Association with a constitution, by-laws and rules of 
procedure for arbitration tribunals and provision of facilities 
in each American Republic for the settlement or disposal of 
commercial claims and controversies according to a uniform and 
mutually acceptable form of procedure. 

“This was a great achievement,” said Sir Lynden, “seeing 
that the legal systems of most of the Latin American States were 
founded on the Spanish versions of the Code Napoleon while 
that of the United States was on the very different Anglo-Saxon 
basis. In 19438, the American Arbitration Association and the 
Canadian Chamber of Commerce established the Canadian-Amer- 
ican Commercial Arbitration Commission with headquarters in 
Montreal and New York, providing facilities and rules of arbi- 
tration procedure standardized with those of the American 
Arbitration Association and the Inter-American Commercial 
Arbitration Commission. There is now, to the greatest benefit 
of American trade, a complete Western Hemisphere commercial 
arbitration system all made available by the insertion of a simple 
arbitration clause in any commercial contract. 

“May it not be legitimately asked if that can be done in the 
Western Hemisphere, why cannot the same be done in Europe— 
indeed throughout the world?” 
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NEWS AND NOTES 


Way Opened to Arbitration in Soviet-American Trade. A plan 
to strengthen Soviet-United States trade through the establish- 
ment of a joint trade arbitration commission, which would per- 
mit arbitrations to be held in either country at the mutual choice 
of traders involved in disputes, has been submitted to the Foreign 
Trade Arbitration Commission in Moscow by the American Arbi- 
tration Association. 

The plan suggested follows the pattern established through 
Commissions now in operation in Canadian-American and Latin- 
American trade, and is similar to the arrangements at present 
being negotiated by the Association with business organizations 
in China and the Philippine Islands, with the approval of the 
respective Governments. 

Conversations now in progress between representatives of the 
sponsoring organizations in the Soviet Union and the United 
States are expected to lead to the conclusion of an arrangement 
acceptable to foreign traders engaged in trade between the two 
countries, under which arbitrations will no longer be held ex- 
clusively in either of the countries concerned. Sponsors of the 


plan point out one of its highly important aspects, namely that 
it will enable traders to provide in their written contracts for 
speedy and impartial arbitration of any controversies that may 
later arise, and to agree in advance upon the place of the arbi- 
tration and the rules of procedure under which it will be con- 
ducted, thus reducing to a minimum unforeseen risks and delays. 


Report Reveals International Phosphate Cartel’s Arbitration 
Agreement. The Report of the Federal Trade Commission, pub- 
lished May 1, 1946, refers to a pre-war agreement between the 
Phosphate Export Association, consisting of American phosphate 
producers, and the French organizations controlling the sale of 
all phosphates of Algeria, Tunisia and Morocco. The agreement, 
dated December 12, 1933, contained the following arbitration 
clause: 

“Disputes, if any, will be submitted to the arbitration of three arbi- 
trators in London under the provisions of the Arbitration Act of 1889. 
Each Group shall appoint an arbitrator and such arbitrators when so 
appointed shall appoint a third arbitrator. In the event of the two arbi- 
trators appointed by each Group failing to appoint a third arbitrator, 


such third arbitrator shall be appointed by the London Chamber of 
Commerce.” 
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It was a tribute to the value of British arbitration that Ameri- 
can and French organizations agreed to the settlement of their 
disputes by British organizations in London. 


National Foreign Trade Council’s Expansion Program. Foreign 
Traders Urge Arbitration to Help Meet Challenge to Private 
Enterprise. The National Foreign Trade Council launched a 
program of expansion to help meet “the challenge to private 
enterprise implicit in the plans of the Government to further the 
growth of the nation’s share of world trade.” The enlargement 
of the activities will stress private commercial cooperation, and 
as one of the available means the program mentions “commercial 
arbitration.” Thus the Council reaffirms the stand its conventions 
have taken in all the preceding years, namely to recommend the 
use of arbitration and the incorporation of arbitration clauses 
in importers’ and exporters’ contracts, the modernizing of arbi- 
tration law in the Latin-American Republics, and the recogni- 
tion of “the importance of education in furthering the wide- 
spread use of arbitration as an instrument of sound foreign trade 
practice.” 


International Trade Handbook Recommends Arbitration. The 
recently published Handbook for Manufacturers, Wholesalers, 
Jobbers, Retailers, prepared by the International Trade Com- 
mittee of the Committee for Economic Development, refers as 
follows to arbitration at p. 41: “In many countries, provision 
for arbitration of disputes enables avoidance of expensive legal 
proceedings. Incorporation of an arbitration clause in contracts 
of sale insures an amicable and speedy solution of a dispute if 
one arises. There are several Arbitration Commissions or other 
international arbitration facilities with which the exporter should 
be acquainted.” 








+§¢€ AMERICAN TRADE AND COMMERCE }¥&¢* 





EARLY AMERICAN ARBITRATION 
II. IN OLp VircINia 


VIRGINIA’S most illustrious son—he who was first in war, first 
in peace and first in the hearts of his countrymen—believed in 
the principle and the practice of arbitration to a degree unusual 
in those times. For when George Washington came to write his 
last Will and Testament, which is dated July 9, 1779, he included 
the following provision: 


a 


- my will and direction expressly is, that all disputes (if 
unhappily any should arise) shall be decided by three impartial and 
intelligent men, known for their probity and good understanding; 
two to be chosen by the disputants, each having the choice of one, and 
the third by those two,—which three men thus chosen shall, unfettered 
by law, or legal constructions, declare their sense of the Testator’s 
intention; and such decision is, to all intents and purposes, to be as 
binding on the Parties as if it had been given in the Supreme Court of 
the United States.” 


In early Virginia, as elsewhere in colonial America, arbitra- 
tion was first used principally in the settlement of disputes over 
boundaries, crops and kindred matters. Early records: of the 
state indicate the application of arbitration to controversies over 
plantation divisions, the quality and price of tobacco and dis- 
putes between merchants and traders. 

As a matter of fact, Virginia’s first arbitration statute, passed 
by the General Assembly of Virginia on December 12, 1789, 
provides explicitly that “it shall and may be lawful for all 
merchants and traders and others desiring to end any contro- 
versy, suit or quarrel, for which there is no other remedy but 
by personal action or suit in equity, by arbitration, to agree, 
that their submission of the suit to the award or umpirage of 
any person or persons should be made a rule of any court of 
record which the parties shall chuse 

Previous to the enactment of this statute, all agreements made 
in Virginia to settle disputes by arbitration were made under 
the rule of the common law. 

Advocates of arbitration in Virginia did not escape the op- 
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position encountered in other parts of the country, on the ground 
that settlement by arbitration ousted the courts of their jurisdic- 
tion. However, an enlightened judge of the Virginia Court of 
Appeals, in an opinion handed down in the case of Condon v. 
Southside R. R. Company * in 1858, expressed the modern trend 
of thought away from this conflict of jurisdiction. The judge 
said: 

“The ancient principle, that agreements for the final settlement of 
disputes by arbitration were against the policy of the law and void 
because tending to oust the courts of their jurisdiction, is against the 
spirit of modern times, and courts are now very liberally inclined 
toward the submission of matters to arbitration, and place as liberal 
a construction upon the submission as the intention of the parties 
justify. The intention of the parties is the guiding star in construing 
the submission.” 


The statute of 1789 continued in effect until 1848 when, along 
with the general revision of the laws of the state, the statute was 
changed to remedy certain features of the old law. If we may 
take the number of cases appearing in the court records as an 
indication of the extent to which this first arbitration statute was 


utilized, it would seem that it was employed to a considerable 
degree in the settlement of disputes of all kinds. 

The text of one of the most gracious and courtly “submissions” 
to arbitration on record has recently been made available to the 
JOURNAL. It concerns the arbitration of a disputed dividing line 
between two Virginia plantations on the James River in 1829.? 
The text of the “agreement” follows: 


“DEAR AND RESPECTED FRIEND:—Touching the question of the law- 
suit which, notwithstanding the erroneous judgments of our courts, 
still hangs in unhappy suspense, I am moved by the consideration 
urged in your sensible epistle to me of the fifteenth ultimo, to submit 
the same, with all the matters of fact and law pertinent to a right 
decision thereof, to mutual friends, to arbitrate the same between us; 
not doubting that the conclusion will be agreeable to both, and cor- 
roborative of the impressions which I have entertained, unaltered, 
from the first arising of the controversy with my venerated neighbor, 
the late Walter Hazard. 

“What stake I have is insignificant in comparison of the value of 
vindicating the ground on which I have stood for forty years and 
upwards, and also of relieving our lineal and collateral kindred from 
vexatious disputes in time to come. 





1 14 Grat. 320. 
* Courtesy of Charlton Ogburn, Esq., member of the New York Bar. 
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“T have written to my young friend, Singleton O. Swansdown, Esq. 
of Meherrin, son of my late worthy kinsman, Gilbert Swansdown, as 
a proper gentleman to act in my behalf; and late letters from him 
signify his ready pleasure to do me this service. 

“Praying that unnecessary delay shall not hinder the speedy re- 
turn of Mr. Swansdown, when his occasions shall call him hence, I 
beg leave to subscribe myself, Respected and dear Sir, 

Your very obedient and obliged servant, 
Isaac TRACY.” 


The arbitration statute as revised by the General Assembly in 
1848 remains unchanged upon Virginia’s statute books. But in 
this intervening century, Virginia’s industrial growth has far 
outstripped her antiquated arbitration law. In two World Wars, 
Virginia has made immeasurable contributions to victory with 
her foundries, factories and mills, her seaports and shipyards, 
her distribution centers and railroads. 

At the same time, the building of arbitration facilities within 
the state has forged ahead to meet present-day needs. There are 
now within the state thirty-seven points in which Tribunal facil- 
ities are ready to function in commercial or labor disputes which 
parties agree to submit to arbitration. Leaders in the business 
and professional life of the state are enlisted to serve on panels 
of arbitrators in all key cities. Chambers of commerce and 
trade groups have cooperated in the building of a national system 
of arbitration. Educational groups organize discussions of arbi- 
tration in national and international affairs. 

And so the “men of probity and good understanding” of 
George Washington’s day find their counterpart in modern Vir- 
ginia, and Washington’s vision and foresight are duplicated 
today in every phase of business activity. 

The one lack remains to be overcome: a modern arbitration 
law under which business men can provide for the arbitration of 
disputes in their written contracts, with the assurance that their 
commitments to arbitration will have validity and enforceability 
in the event good faith fails. 
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INSURANCE AGAINST A UNIVERSAL RISK 
THE FUNCTION OF ARBITRATION CLAUSES 


THE man who says he has no use for arbitration because he has 
never had an unsettled business dispute is like one who says he 
has never had an earthquake, or been struck by lightning. 

A bad feature of a dispute is that, once it flares up, it burns 
furiously. It is no time to think about insurance when the fire 
engines come clanging up the street. It may be too late to think 
about arbitration when bitterness and ill-will have made hot- 
heads and enemies out of what once were friendly customers 
or suppliers or partners in a venture. 

The chief reason for recording so carefully in a written agree- 
ment the various details of responsibility of the parties is to 
avoid any misunderstanding or disagreement as to what each is 
to do, or pay, or provide, or purchase. 

The very fact that you reduce your agreement to writing is a 
recognition of the fact that disputes may arise later. Few law- 
yers would claim to be far-seeing enough to cover every eventu- 
ality that might arise in every contract they draw. Some events 
cannot be foreseen at the time the agreement is made, and so 
we have force majeure and “act of God” clauses. Even these, 
however, are not insurance against disagreements and disputes 
arising. In fact, there is no such insurance. The best one can 
hope for is some sort of control over disputes once they appear, 
and insurance against their remaining unsettled and taking a 
high toll of the disputants’ time or money or well-being. 

For example, just before Europe was plunged into war, a 
manufacturer of paper products agreed to purchase periodic 
shipments of wool pulp from a Scandinavian exporter. Jittery 
forebodings prompted the inclusion of every kind of protective 
clause that could be devised. As an added precaution, the im- 
porter demanded, and got, an arbitation clause providing for 
arbitration in New York. Shipments, of course, were later dis- 
rupted and finally ceased. A dispute arose which was entirely 
outside the scope of the force majeure clause, for the importer 
based his claim for damages, not on the fact that the exporter 
failed fully to deliver, but that he unfairly apportioned deliveries 
of tonnage that did get through, so that other customers willing 
to pay higher prices received higher percentages of their orders. 
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The importer’s “insurance” clause procured a prompt arbitra- 
tion in New York of his claim, which the arbitrators upheld. 

A recent issue of The New York Times carried a picture of a 
house-owner standing in a half-section of a house which had been 
sawed apart by the town council following her refusal to permit 
the house to be moved to make way for a street widening. The 
caption over the picture—‘A Dispute Finds a House Divided”— 
would apply to many situations that unexpectedly find their way 
to arbitration, for a dispute can divide a house just as irrevo- 
cably as a carpenter’s saw. 

One of the most unpredictable undertakings is the partnership 
venture. Everything looks so friendly and peaceful when the 
partnership starts out. And so many things can happen to wreck 
it. 

Two brothers, for example, started out some years ago in a 
partnership to manufacture men’s clothing. The possibility of 
any dispute or controversy seemed so remote that only upon their 
lawyer’s insistence was an arbitration clause included in their 
agreement. The brothers were highly successful, and soon had 
a small chain of establishments. Everything was harmonious; 
the two families were closely associated both in their business 
and social life; mutual friends were drawn into the enterprise. 
And then things began to happen. One brother found success 
going to his head. He lost interest in the business—liked to dab- 
ble in the stock market—sought relaxation and amusement at 
the racetracks. 

The other brother plodded along. Then difficult days came, 
and the partnership got into trouble. The plodding brother 
blamed the playboy. The row was reflected in the two families. 
One wouldn’t speak to the other. Their friends took sides and 
extended the feud. Things in this “divided house” finally got so 
bad they decided to take their troubles to their lawyers, who 
suggested an equal division of the business between the brothers. 
Still they couldn’t agree, because one of them thought the divi- 
sion was unfair. 

By the time they got around to arbitration, ill-will between the 
brothers had reached the point where they refused to sit together 
at the arbitration table. The arbitrator eventually got them 
together privately, and by a little judicious pouring of oil on 
troubled waters, brought them to the point where they were 
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willing to sit down together and proceed with the arbitration 
and to a final award, which they both accepted. 

A separation agreement is in a different catagory, for its sign- 
ing finds a house already divided. But not too far apart to be 
beyond the scope of an arbitration clause. One such agreement 
provided for the arbitration of any dispute concerning a change 
in the husband’s financial status that would justify an increase 
in alimony payments. It also provided for the arbitration of 
other disputes, such as those relating to schools to be attended 
by the two children of the couple. Under the agreement, the 
mother was to choose the school for the girl, and the father was 
to select the boy’s school, each choice to be approved by the other 
parent. 

The father chose his old school for the boy. The mother re- 
fused to approve it, on the grounds that the school turned out 
snobs, was in an unhealthy location, and was otherwise unde- 
sirable. An arbitrator was eventually called in to decide whether 
the mother’s refusal was “capricious and willful” or well-founded. 
The arbitrator upheld the father’s choice, and the boy went off 
to school. An important element of this “divided house” arbi- 
tration was that no word of the unpleasant facts of the dispute 
preceded the boy to school, for not a word concerning it appeared 
in the public press. 

Disputes of this type are a universal risk, and everyone who 
buys or sells or builds or engages services or works for another, 
shares in the risk. 

Just as everyone shares in the means available for dealing 
with disputes—negotiation, compromise, litigation, mediation, 
arbitration—or a knock-down, drag-out fight. Those who want 
to assure themselves of settlement by arbitration, if negotiation 
fails or compromise is unacceptable, put an arbitration clause in 
any agreement they enter into. Otherwise it may be too late 
when the dispute strikes and when once again hindsight proves 
inferior to foresight. 





NEWS AND NOTES 


Good News for Coal Dealers. Members of the American Coal 
Sales Association, used to bad news about the industry and its 
problems, find good news in the Association’s Bulletin 202, of 
April 17, 1946. The Association therein tells its members that 
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while controversies between wholesale coal distributors and their 
dealer customers are “probably at a minimum,” it believes mem- 
bers should give serious consideration to the insertion of an arbi- 
tration clause in their sales contracts. 

“Despite the fact that controversies with customers are at a 
minimum now, the time may come when competition is more keen 
and controversies more frequent,” the Association asserts. It 
adds that protection against the likelihood of becoming involved 
in costly litigation, rising out of a sales contract “either now or 
in the future” can be forestalled by an arbitration clause in sales 
contract. The arbitration provision recommended to members is 
the standard commercial clause of the American Arbitration 
Association. 


Stock Exchange Arbitration Director Resigns. Max Jacquin, Jr., 
who has rendered long and distinguished service to the cause of 
arbitration and to the Arbitration Tribunal of the New York 
Stock Exchange, of which he was director, has resigned his posi- 
tion as Assistant Vice President of the Exchange, to become a 
partner in Lewisohn & Company, where he will specialize in 
arbitrage and foreign business. In a recent article in the Arbi- 
tration Magazine, on “Arbitration on the Big Board,” Mr. 
Jacquin told how the New York Stock Exchange has used arbi- 
tration since its first meeting under the “Buttonwood Tree” more 
than a century ago. 


New Court for Home Disputes. New York City is trying out an 
experiment in settling, without legal formalism, fundamental 
family difficulties that comprise more than 10,000 of the cases 
now handled by Magistrates Court. The first of these “Home 
Term” courts was opened on May 1, to serve the borough of 
Manhattan. It will deal with all family disturbances, except 
felonies, and if it proves successful will be followed by the 
establishment of similar courts in other boroughs of New York. 
Eventually a panel of magistrates will be assigned to take care 
of the thousands of cases expected to come to the court annually. 


Arbitration Catches a Plane. A few days ago, an Iowa fur 
shipper, in New York for the day, found himself urgently in need 
of an immediate arbitration. He had a plane reservation to leave 








i i ol i le 


a 


i> ua nen ed he De 











American Trade and Commerce 181 





that night for home, could not secure a later one, and could find 
no hotel accommodations in the city. 

The facts in dispute: The Iowan had sent a shipment of mink 
skins and other furs, valued at $13,000, to a New York buyer. 
Upon examination, the latter declined to handle the merchandise 
at the price fixed by the seller and returned the shipment, the 
major part of which was lost in transit. Carrier made a refund 
of $10,000, the insured value placed upon the furs by the New 
Yorker. The question to be arbitrated was whether the New 
Yorker was liable for the difference between his own valuation 
and that of the seller. 

At three P. M. the American Arbitration Association was first 
advised of the desire of the parties for an immediate arbitration. 
By telephone the parties selected a board of arbitrators from a 
panel of fur experts. At 4:30, the parties, their counsel, and the 
arbitrators assembled for the hearing. By 6:45 P.M., the hear- 
ing was completed. The Iowan boarded the plane that night 
with a settlement in his pocket and a new appreciation of arbi- 
tration in action. 


Government Agencies May Be Authorized to Arbitrate. The Fed- 
eral Tort Claims Act, H. R. 181, which has recently been reported 
on favorably by the Committee on the Judiciary, provides for the 
adjustment of certain tort claims against the United States. 
It would allow administrative agencies to settle claims up to 
one thousand dollars, and would grant jurisdiction of actions up 
to ten thousand dollars to federal district courts. Section 304 
of the Bill authorizes the Attorney-General, “with a view to 
doing substantial justice,” to arbitrate, compromise, or settle 
any claim after the institution of a suit. The Bill, however, would 
not apply to claims arising out of the administration of certain 
laws, such as those concerning taxes and admiralty suits. 


Bernard M. Baruch on a High Court of Commerce. In a state- 

ment before the House Banking and Currency Committee, of 

March 25, 1946, Bernard M. Baruch recommended the creation 
of a High Court of Commerce as follows: 

All parts of society, because of modern communications, have become 

so entwined that it can only function well as a whole. Sometimes only 


one, sometimes two or three, missing parts will cause a breakdown of 
the whole machine or cause it to slow down. Society cannot permit a 
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few men—labor, or management, or farmers, or professionals, or poli- 
ticians, or members of any group, to stop it because of differences in 
ideas or practices between some parts of society. While we are setting 
up machinery to stop wars between nations, we have not solved it 
within our own gates. 

I give you this thought: 

There should be a high court of commerce set up to which these dis- 
putes can be taken for adjudication in order that we may work out a 
program on the basis of the principles which made this country great. 
If this is not done, we shall soon find ourselves in the morass of con- 
fusion that will bring us either to Fascism or Communism; and that Ark 
of the Covenant of human liberties and dignities, our form of govern- 
ment, will have been lost. 
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THE AWAKENING INTEREST IN ARBITRATION IN 
LATIN AMERICA 


J. S. CARDINALE * 


WHEN resolution XLI was adopted in Montevideo in 1933 by the 
Seventh International Conference of American States, machinery 
was set in motion for the creation of a system of arbitration 
which, in the brief span of twelve years, was to become the most 
extensive and unified system in the history of arbitration. 

This system was called upon during the recent war period 
to settle many hundreds of claims and controversies that arose 
in the course of a greatly expanded inter-American trade geared 
to meet the tremendous demands of the war effort. Small or 
large, whether they involved vital war materials or civilian goods, 
each of these controversies, if left unsettled and subject to the 
insidious undercurrents that prevailed during the war, would 
have contributed to the creation of ill-will and distrust—elements 
useful to the purposes of enemy propaganda. 

Important as was the contribution of the Commission during 
the recent war, its opportunity for service is even greater as we 
enter upon a post-war period of greatly expanded foreign trade. 
A prosperous reciprocal trade among nations is the one factor 
that can assure a lasting peace. As long as the human failing 
for error and misunderstanding exists, and we have differences 
in languages, customs and laws, trade and commerce will be sub- 
ject to controversy. If we add to this the fact that the principal 
source of foreign trade, for the next few years at least, will be 
the Western Hemisphere, we can see how important a role the 
Commission will play. 

In view of this fact, the Commission has undertaken a twofold 
program, the modernization and unification of arbitration law 
in all of the American Republics, and the reorganization and 
preparation of each of its National Committees in order to meet 
the increased demands that will be made upon its facilities and 
services. 


Me Executive Secretary, Inter-American Commercial Arbitration Commis- 
sion. 
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The urgency of this program was fully recognized by the Office 
of Inter-American Affairs, and early this year a grant of funds 
was extended to the Commission, enabling it to send its Executive 
Secretary to South America to initiate the necessary educational 
and reorganizational work. In this task, the Commission was 
fortunate to have the close cooperation and interest of the 
Inter-American Bar Association and the Inter-American Devel- 
opment Commission, agencies which previously had gone on 
record by formal resolution favoring the standardization and 
modernization of arbitration law. 

All of the South American Republics were covered by this trip, 
with the exception of Paraguay and Bolivia, and twelve of the 
principal centers of commerce and trade were visited for the pur- 
pose of conferring with Chambers of Commerce, both local and 
American; Bar Associations, Embassies and Consulates, and the 
Commission’s own National Committees in the various Republics. 
The results surpassed expectations and gave further proof of 
the interest and high esteem in which the Commission is held 
by all of these groups. In each city and country visited, the 
interest and esteem were converted readily into perfect coopera- 
tion and planning to achieve the objectives which were discussed 
with the various groups. 

One of the principal objectives was the completion of the net- 
work of National Committees in South America, by the installa- 
tion of units in Brazil and Ecuador. This task had been found 
to be impossible in the past because the organization of a single 
national unit in each of these countries would not meet with the 
full approval and cooperation of the commercial organizations of 
rival cities, such as Rio de Janeiro and Sao Paulo in Brazil, and 
Quito and Guayaquil in Ecuador. Distances and economic rival- 
ries were involved to such a degree that the only way to over- 
come this obstacle was to create separate committees in each of 
these cities. The Chambers of Commerce welcomed this sugges- 
tion and the solution was found. The Commercial Associations of 
Rio de Janeiro and Sao Paulo are sponsoring Committees for 
the Commission and are making this project an integral part of 
their own functions. The same has been done in Quito and 
Guayaquil through the respective Chambers of Commerce. This 
solution places the Commission in an even stronger position than 
with the single unit plan. 

A similar situation had been encountered in Chile in regard to 
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Santiago, the capital, and Valparaiso, the chief seaport. Here 
the Commission was able to maintain the single Committee sys- 
tem because of the existence of a National Chamber of Commerce 
which, through its nationwide facilities and activities, could prop- 
erly coordinate the work of the Committee. Several conferences 
with the officers of the “Central Chamber of Commerce” resulted 
in a workable plan whereby the Commission’s Committee would 
have representation both from Santiago and Valparaiso, and 
would be administered nationally with facilities in both cities 
without slighting either. 

In the other republics where national committees existed and 
functioned, the object of the visit was to reorganize them on a 
more active and efficient basis and to provide them with a pro- 
gram coordinated with the work of the other Committees. In 
each case, discussions were held with members of the Committees 
concerning the need for funds with which to provide for a paid 
secretary, so that proper direction and continuity could be given 
to the work. The necessity for this was clearly seen and the 
Committees all have pledged themselves to attain this objective, 
either by raising the funds needed, or by making available to the 
Committee the services of an employee of the Chamber of Com- 
merce to act as secretary. 

The program for each Committee provides for the creation of 
national panels of arbitrators, continuous and repeated publicity 
in the publications of the Chambers of Commerce and of the local 
press concerning the use of the Commission’s arbitration clause 
and facilities, and the undertaking of an intensive campaign in 
collaboration with other interested organizations, in order to 
secure the adoption in their respective countries of national 
legislation modernizing and standardizing arbitration law and 
procedure in conformity with the principles set forth by the 
Seventh International Conference of American States in Monte- 
video in 1933. It is interesting to observe that the modern arbi- 
tration law of the Republic of Colombia is serving as a model 
for the proposed legislation of these countries. 

Special tribute must. be paid to the interest and cooperation 
displayed by the Chambers of Commerce in Latin America, both 
National and American, not only in the assistance they have 
given in this project and in sponsoring and administering many 
of our National Committees but in the splendid way in which they 
have worked with the Commission in the past on referring claims 
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and controversies to the Commission and collaborating in bring- 
ing them to adjustment. Characteristic of this close liaison with 
commercial organizations in the Americas is the excellent rela- 
tionship that exists between the Commission and the Inter- 
American Council of Commerce and Production. The Council, 
by formal resolution at its last plenary session approved and 
authorized the use of the Commission’s facilities and services for 
the settlement of foreign trade claims arising among the busi- 
nessmen of the Americas. The third Plenary Session of the Coun- 
cil scheduled for Montevideo, Uruguay, during early 1947 will 
have the subject of the Commission and arbitration on the agenda 
and even closer cooperation can be expected. 

It was realized at the outset that the unification of arbitration 
law could not be attained solely through the efforts of Chambers 
of Commerce and other commercial organizations. This was a 
matter also involving legal interests and it thus required the 
interest and support of attorneys. With this in mind, meetings 
and conferences were held with each of the presidents of the 
Bar Associations (Colegios de Abogados) and in several in- 
stances special committee meetings were called in order to pre- 
sent this proposal and to work out a plan for joint collaboration. 
The Bar Associations readily saw the need for appropriate na- 
tional legislation, and pledged their support and collaboration 
with the Commission’s Committees and the Chambers of Com- 
merce in preparing and submitting a bill to the national legisla- 
tures. In preparation for this project, the Bar Associations have 
submitted questionnaires on the actual status of arbitration law 
in their respective countries and will use the results for a report 
that will point out the need for the new legislation, which, when 
submitted, will thus have the combined support and approval of 
the commercial and legal interests. 

The need for close cooperation and liaison with banks and con- 
sulates was not overlooked. In every city visited, a call was made 
upon the managers of leading United States Banks, and on the 
United States Commercial Attaches. They are the primary 
sources at which claims and controversies arise and it, therefore, 
was most important to make the available arbitration facilities 
and services known to them and to secure their cooperation. Both 
the banks and the Embassies will recommend the use of the 
Commission’s facilities to parties presenting these controversies 
and also will publicize the use of the arbitration clause in foreign 
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trade contracts. In addition, each commercial attaché has been 
sent a supply of Rules of Procedure and other descriptive pam- 
phlets in Spanish and Portuguese which will be distributed to indi- 
viduals inquiring at the commercial attaches’ office. 

The results attained as a result of this trip are not to be 
measured only in what has been done, but especially in what can 
be done in the future through an extensive well-coordinated and 
uniform arbitration system. The interest and cooperation en- 
countered on every side during this trip point to the successful 
attainment of this objective. 





NEWS AND NOTES 


Inter-American Bar Association Recommends Arbitration Courts. 
The Inter-American Bar Association, at its Fourth Conference 
held at Santiago, Chile, adopted the following Resolution (No. 
VIII, Theme 2) : 


To recommend to the Governments of the American Republics that 
they make uniform their procedural legislation in the matter of execu- 
tion of judgments rendered by American courts, without prejudice to 
any individual conventions which they may adopt, on the basis of the 
following principles: 

A. That decisions legally rendered by American courts, whether 
ordinary, special or arbitration courts, in the civil and commercial field, 
litigated or non-litigated, be granted the same obligatory force as those 
decisions rendered by domestic courts, provided the following require- 
ments are present: 


(1) that the defendant had been legally and effectively notified 
of the suit in which decision was rendered, in accordance with the 
laws of the country of origin; 

(2) that the decision is a final one in accordance with the law of 
the country of origin; and 

(3) that it contains nothing contrary to the public policy of the 
country by whose courts the judgment is to be executed. 


B. That the fact that all the above mentioned requirements are pres- 
ent in the judgment is to be verified by the Supreme Court of the country 
in which it is to be executed except when said decision has been invoked 
as a defense, in which case it will be within the jurisdiction of the court 
granting it. 


Proposed Petroleum Legislation for Guatemala. The Report on 
Proposed Petroleum Legislation for Guatemala, by Max Weston 
Thornburg, Consultant on International Petroleum Affairs, pub- 
lished by the Inter-American Development Commission, Wash- 
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ington, D. C., provides in the last articles of the Law as recom- 
mended with regard to disputes, the following: 


“Article 88—Recourses 


In all cases of alleged infraction of the provisions of this Law or its 
Regulations, or of failure to perform obligations imposed by it upon a 
concessionaire, whether or not specific penalties are imposed by this 
law, the concessionaire affected shall have the right to have his case 
tried by the competent courts; and in all cases which involve cause of 
cancellation of his concession he shall be given notification and allowed 
reasonable opportunity to remedy such cause before cancellation may be 
declared by the courts. 


Article 84—Settlement of Disputes by Agreement 


In order to avoid the necessity of the recourse to court action, for 
which provision is made in Article 83, the Federal Executive is em- 
powered to agree with any petroleum concessionaire for the purpose of 
terminating any controversies arising out of the provisions of this Law; 
without prejudice, however, to the right of such concessionaire, or of 
the State or of any third party whose interests may be affected, to have 
recourse to the courts in respect of the same controversy, as provided 
in Article 83. 

Such agreements between the Federal Executive and a Concessionaire 
may be reached either with or without the intervention of arbitrators 
selected by the parties to the controversy, or otherwise, as may be agreed 
by the parties; but in any case it shall be the authority of the Federal 
Executive, as provided by this Article, that declares such agreements to 
be binding, subject only to appeal to the appropriate courts.” 


Business Group in Brazil Moves to Amend Arbitration Law. 
Under existing provisions of Articles 1037 to 1048 of the Bra- 
zilian Civil Code, a party dissatisfied with the decision of an 
arbitrator may have recourse to the courts and the dispute may 
be re-tried on its merits. No penalty stipulated in the con- 
tract for breach of the arbitration clause may exceed one-third 
of the amount in dispute. The American Chamber of Commerce 
of Sao Paulo, Brazil, has already taken steps to interest the 
Commercial Association of Sao Paulo in the matter of modifica- 
tions of the Brazilian law governing arbitration, with a view to 
bringing them in line with the principles laid down at the 
Seventh International Conference of American States held in 
Montevideo, Uruguay, in 1933. 


Modern Standards Proposed for Arbitration Law in Chile. The 
Central Chamber of Commerce in Chile in Valparaiso resolved 
at its meeting of the Arbitration Committee of March 28, 1946, 
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to take charge of obtaining the modernization of the laws of 
Chile so that they are in conformity with the principles adopted 
by the Seventh International Conference of American States. 
The Chamber suggested that the law of Chile should recognize: 

1. the complete validity of the arbitration clause; 

2. and permit the designation of an organism or a body, such as the 
Chamber or the Commission * which would administer the arbitra- 
tions and appoint the arbiters in each case; 

8. recognize the arbitration award, irrespective of the country from 
which it originates, as having the force of an executed sentence in 
order that its fulfillment may be effected by the Chilean courts; 

4, that the arbitration award be without appeal when it is so established 
in the contract, except in case of fraud or defect in the procedure. 


Action to Revise Venezuela Law Gets Under Way. Dr. Vicente 
Lecuna, Chairman of the Venezuelan Section of the Inter-Ameri- 
can Commercial Arbitration Commission, addressed a letter to 
the President of the Bar Association of the Federal District re- 
questing the study and preparation of a bill providing for a 
modern commercial arbitration law in Venezuela which would 
serve to promote the use of arbitration by merchants and indus- 
trialists. This letter, dated March 14, 1946, and published in the 
Boletin da la Camara de Comercio de Caracas (No. 388, p. 10091) 
suggests inter alia that “lectures on arbitration could be given 
by the various Bar Associations, as a means of stimulating the 
use of this procedure in commercial and industrial matters, as a 
way of avoiding the delays resulting from legal proceedings in 
the courts.” 


Coffee Producing Countries Urge Arbitration in Country of 
Origin. The recently established Convention Cafetalera Centro 
America-Mexico, comprising the coffee producing countries of 
Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua and 
Mexico, of November 11, 1945,+ provides as follows for the settle- 
ment of disputes: 

“In consideration that it is usual in some exporting countries that 
arbitration takes place in the country of origin and that such procedure 
is convenient [the Convention] resolves: to recommend to the countries 
represented in the Convention that all arbitration with regard to coffee 


shall be held in the country of origin, by organizations with recognized 
facilities.” 





* Inter-American Commercial Arbitration Commission. 
+ Consejo Interamericano de Comercio y Produccion, Boletin Informativo, 
Serie A: No. 17, Marzo 1946. 
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EDUCATION—CIO 
CLINTON S. GOLDEN * 


CIO EDUCATION is still an infant, but discerning eyes can already 
see that it’s not going to look at all like its grandfather, our old 
friend “workers’ education.” In the old days, workers traveled 
miles after work to read fine print in dingy classrooms, or to 
listen to university teachers condescendingly explain the facts 
of labor history, parliamentary procedure, and so on. Today, 
workers learn from attractive illustrated pamphlets or, as often 
as not, from movies shown in union halls and discussed by union 
leaders. It’s no longer merely “workers’ education”— it’s educa- 
tion for citizenship in unions and in the United States of America. 

CIO educators may have started with some notion that theirs 
was a job, limited to passing on lore on such subjects as “How to 
Negotiate a Contract,” and “How to Conduct a Union Meeting.” 
They very shortly found themselves in one of the hottest spots 
in the labor movement. CIO workers, rather below the national 
average for formal education, were expected to become among 
the best educated people in the country on many vital questions. 
Starting with wages—and what makes them what they are in 
the worker’s own particular plant—topics now falling legiti- 
mately and imperatively in the CIO educator’s field include fiscal 
policy, social insurance, international relations and foreign policy, 
grievance procedure, productivity, and housing. Each of these 
subjects, and many more beside, is of vital importance to every 
member of our unions—as it is to every citizen of the United 
States. 

CIO education is carried on on three levels—through the De- 
partment of Research and Education at National Headquarters 
in Washington, through the headquarters of each international 
union, and through local education committees. Although each 
has a slightly different educational function, there is constant 
interaction between all three. 

The national Education and Research Department sees its job 


* Vice President of the United Steelworkers of America, CIO. 
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as two-fold: 1) to act as a clearing-house and advisor to inter- 
nationals and locals, and 2) to approach and enlist the aid of the 
non-union public. 

The first and most important part of the task is accomplished 
through letters, literature, and conferences. Meetings with all 
international education directors are held quarterly. These are 
largely concerned with questions of techniques. Discussion of 
the pros and cons of film strips, for example—where they may 
be obtained, their relative prices, what members think of them, 
how they are made and shown—may occupy one morning of a 
two-day session. 

That the Department does not act simply as a dispenser of 
judgments is well demonstrated by the criticisms and sugges- 
tions given by the local directors to the Department staff. One 
education director of a small southern local, for instance, in- 
formed the Department that a comic strip, “There Are No Master 
Races,” then being distributed, was of doubtful value for unedu- 
cated southern workers because there were at least thirty words 
in it which an above-average member of her local could not under- 
stand. Thus the Department is constantly being made aware of 
the actual needs of members, and the field education people be- 
come better acquainted with badly needed techniques and facili- 
ties. Regional conferences, of the same general nature, are also 
held. 

The Department also services the unions by publishing pam- 
phlets, comic strips, and so on, on subjects of general interest. 
These are also distributed to the non-union public. Some titles 
have been: “Political Primer for all Americans”; “As We Win” 
(post-war planning); “Labor and Education”; “Good Shelter 
for Everyone” (housing) ; “Substandard Wages”; “Guaranteed 
Wages the Year Round”; and “Letters to Dad” (farm prob- 
lems). Distribution ranges from 30,000 to a million copies. 

In addition, the Department acts as a clearing-house for 
posters, leaflets, and other materials of general interest. It is 
hoping in the near future to set up a film service for the unions. 

International unions vary greatly in their approach to edu- 
cational problems. The majority have educational departments; 
some do not. 

The United Automobile Workers’ program may serve as an 
example of the type of activities most of the larger unions are 
in the process of building up. The UAW Educational Depart- 
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ment has approximately ten full-time people working directly 
with locals on educational programs; it arranges for classes for 
members of city locals at Wayne University and the University 
of Michigan; it secures radio time and helps locals present radio 
programs; it has a large film library and shows films to approxi- 
mately 400,000 people a month; it has made two strip films on 
seniority and on grievance procedure; it runs a book store and 
has set up a labor book club; it issues pamphlets for union leaders 
and members; it arranges for summer schools and special insti- 
tutes; it provides speakers for union meetings; it issues a 
monthly publication which is sent free to union officials; and it 
provides a mat service for union newspapers. All told, it does 
quite a job. 

Local unions have the greatest opportunity for and the great- 
est obstacles to educational work. 

Education committees almost always operate on a volunteer 
basis, the work being carried on after hours in spare moments. 
Local facilities are often very meager. A local may receive offers 
of films but have no projector. Literature from national head- 
quarters may be entirely unsuited to the particular membership. 
Yet many locals have carried on vigorous education activities, 
utilizing all union and non-union materials available to them. 

CIO educators face certain problems peculiar to union educa- 
tion. They arise from the nature of the membership and the 
limitations of time and space. Many members join the CIO know- 
ing little about unions or the world. Some do not know how to 
read and write. In many ways and in many regions, the CIO 
is having to make up for some of the deficiencies of our public 
educational system. Special techniques for teaching reading and 
writing must be evolved. It is self-defeating to teach grown men 
and women to read by the usual “Johnny met a cow and the cow 
said moo-moo” texts. Primers, utilizing adult experiences (“This 
is a cigarette,” and “John goes to the plant where he runs a 
machine”) must be, and in some instances have been, prepared. 

Visual techniques have been used increasingly, at first with a 
view to the educational limitations of our members. They have 
since proved equally successful with non-union highly educated 
audiences as well. We are now swinging over to their use for 
almost all purposes. Strip films are being used as a cheap sub- 
stitute for movies. We are beginning to explore the possibilities 
of the film forum, whereby films with discussion trailers (in 
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which union members talk about the film just shown) are fol- 
lowed by a discussion period. Cartoons, posters, and heavily 
illustrated pamphlets are very popular. The Department of Edu- 
cation and Research has distributed three comic strips—one on 
post-war planning, one on racial discrimination, and one on re- 
ligion and labor—to which response has been very good. 

Union members, almost by definition, have very little spare 
time during the day. Often they are too tired and too involved in 
other responsibilities to devote evenings to union business. Vari- 
ous techniques have been devised to overcome this difficulty. 
Literature, especially that which is heavily illustrated and simply 
written, can be read at home or on the bus or trolley. 

Union meetings are often given over to educational activities. 
The most successful effort coming out of activity in this direc- 
tion has been the one-week or two-week institutes for intensive 
study. These are generally held in the summer, often at univer- 
sity campuses. Typical programs include discussions of collec- 
tive bargaining, duties of a shop steward, parliamentary law, 
history of the union, legislative problems, international prob- 
lems, local union activities, the union and the community, and 
so on. Classes are usually taught by union people, with guest 
speakers. Universities have been increasingly cooperative in 
housing and assisting with these institutes. The University of 
Wisconsin Summer School for Workers, for example, has been 
running these short schools for some years. The summer vaca- 
tion period is an ideal one for this purpose. Some unions are, 
in addition, writing clauses in their contracts providing for 
special paid one-week vacations for shop stewards, so they may 
attend. 

A variation on these institutes is the new “Leadership School.” 
Members attending these schools are generally sent by their locals 
(or elected by their ships, in the case of the National Maritime 
Union). The specific aim is to train rank-and-filers to become 
union leaders.* 

CIO education has come a long way in the few years it has 
been functioning. We are constantly confronted with new prob- 


* The fellowship now being granted at Harvard and Yale for trade union 
people might be considered glorified “leadership schools,” for their purpose 
is the same as these one-week union schools. Here the students spend more 
time, ranging up to one full year, acquiring specialized training for union 
leadership. 
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lems and trying to devise ways to meet them. We know ours is a 
job which must be done if our organization and our country are 
to operate democratically and efficiently. 





NEWS AND NOTES 


Publishers Restate Faith in Voluntary Arbitration. The Ameri- 
can Newspaper Publishers Association’s long-standing policy 
of favoring voluntary arbitration of labor disputes was reaffirmed 
on April 25th, when members approved a report of a special 
standing committee opposing compulsory arbitration as leading 
to complete and permanent Governmental jurisdiction. The 
report, anticipating increasing use of voluntary arbitration, 
stated that “Government enforcement involves sacrifice of free- 
dom of action much different from the self-imposed obligations 
produced by voluntary arbitration.” 

The report stated: “Until a better means of determining in- 
dustrial disputes is available, A. N. P. A. affirms its long- 
established policy of voluntary arbitration. If conciliation fails 
in the absence of voluntary arbitration, no other machinery seems 
available except compulsory arbitration.” 


Collective Bargaining Shows Spectacular Growth. How spec- 
tacular has been the growth in collective bargaining in this 
country in recent years was indicated by a report of the Depart- 
ment of Labor, which estimates that 13,800,000 workers, or 
nearly one-half of approximately 29,000,000 persons engaged in 
occupations in which unions endeavored to organize and obtain 
collective bargaining agreements, were covered by such agree- 
ments in 1945. In 1941, the coverage was estimated as slightly 
less than one-third of the total eligible. 


Women Endorse Code for Small Business. The National Federa- 
tion of Business and Professional Women has released a code 
of labor-management relations for small business, which is based 
upon suggestions submitted by women owners and managers and 
company officials, of which it is estimated there are more than 
400,000 in the United States. Although the report apparently 
makes no direct reference to arbitration, it does recommend that 
if grievances arise there be early and frank discussion, and a 
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recognition of the growing trend in collective bargaining to 
secure union agreements with small businesses, particularly in 
the retail and service industries. 


AFL Head Against Government Controls. Declaring that the 
nation’s greatest danger was the possibility of fostering a regi- 
mented economy under strict Government controls, William 
Green, President of the American Federation of Labor, told 
members of the Carbondale Central Labor Union on March 15th 
that “I urge with all the emphasis at my command that the Gov- 
ernment eliminate itself from the sphere of labor-management 
relations except for offering a strengthened conciliation service 
to both parties, and allow labor and industry to work out their 
problems through the proper methods of collective bargaining 
and voluntary arbitration.” 


Industrial Relations Charter Considered by Eighteen American 
Countries. One of the matters on the agenda of the International 
Labour Organization conference of American member countries, 
which opened in Mexico on April 1st, was the adoption of an 
Industrial Relations Charter for the Americas, calling upon the 
18 members to be guided by a series of principles recognizing the 
right to organize and bargain collectively and expressing the need 
for machinery for the voluntary adjustment of labor disputes. 
At the same time, the Charter urged safeguards in any imposi- 
tion of compulsory arbitration, recommended legal recognition of 
collective agreements, and proposed the establishment of labor 
courts for the settlement of disputes arising out of such 
agreements. 


Wage Awards and Price Adjustments. The status of labor arbi- 
trations under new wage stabilization regulations was discussed 
at a conference clinic held at the headquarters of the American 
Arbitration Association on April 9th, at which Sidney Sugar- 
man and Abraham Stockman, Chairman and Vice Chairman, 
respectively, of the New York Regional Wage Stabilization 
Board, explained the effect of new regulations and requirements 
for considering wage awards, so that applications for price ad- 
justments may be considered by the O. P. A. 


Labor Court Gains Another Adherent. The latest proposal for a 
United States Industrial Court is that of former Mayor F. H. 
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LaGuardia, of New York City, who seeks to provide a means of 
last resort for settlement of labor disputes when direct negotia- 
tion or conciliation fails or arbitration is rejected. 

Briefly, the proposal contemplates: Four regional tribunals 
(one each for the Northeast, the South, the Middle West and the 
Far West), with an Appellate Court in Washington, where an 
administrative office would also be set up. Each court would have 
three judges. 

Personnel of the court would consist of jurists appointed by 
the President, with Senate approval, from a panel selected by the 
Supreme Court. Judges would serve for life and receive a net 
salary of $17,500. 

Disputes would be brought to the court: 1) on consent of both 
sides, or 2) by either side after a strike has been in effect five 
calendar days or after failure or rejection of conciliation, arbi- 
tration, or direct settlement. 

Upon the filing of notice of dispute and application for settle- 
ment, any lock-out or strike would be suspended, with wage in- 
creases or other benefits retroactive to the date men returned to 
work. The hearing would await resumption of work. 

Decisions by the court would be made within thirty days after 
termination of the hearings, and made public and binding on 
both sides. 

Penalties are provided in the event either management or labor 
refuses to submit its case to the Labor Court, and also in the 
event one side or the other refuses to abide by the court’s 
decisions. 


United States Chamber Recommends Voluntary Arbitration. 
The Committee on Policy recommended to the Annual Meeting of 
the Delegates of the Chamber of Commerce in U. S. A. with 
regard to the settlement of disputes by voluntary means, the 
following: 


“Use of Conciliation. Disputes arising before a collective bargaining 
agreement is entered into, or when such an agreement is not in effect, 
should be settled by orderly and peaceful procedures. If after a reason- 
able time and after full effort has been made by direct negotiation, a 
dispute is not resolved, conciliation should be employed by the parties. 
Such conciliation may be by private or public agency, local, state or 
federal, as best suited to the circumstances. 

“Use of Voluntary Arbitration. Should direct negotiations and con- 
ciliation prove unsuccessful, then, under certain circumstances, volun- 





Management and Labor 197 





tary arbitration may be utilized. When voluntary arbitration is re- 
sorted to the parties should agree upon the precise issues, the terms 
of submission and the principles by which the arbitration shall be 
governed.” 


Instruction on Arbitration in Industrial Disputes. The close of the 
school year in the Graduate School of Business Administration 
at New York University marked the end of the first complete 
course to be given on industrial arbitration. Two courses were 
given—one starting in September, the other in January—by J. 
Noble Braden, Tribunals Vice-President of the American Arbi- 
tration Association. Admission to the courses was restricted to 
graduate students, and some twenty-eight registered for the 
courses. 

The United Steelworkers of America (CIO) have arranged a 
series of institutes at Pennsylvania State College, commencing 
with the week of July 8th and ending August 3rd, in which one 
hundred officials of the Union will participate each week. Instruc- 
tions will be given by members of the Faculty of State College 
and cover subjects jointly developed by the District Directors of 
the United Steelworkers and the Faculty of the College, to en- 
hance special skills in industry and broad general knowledge of 
labor subjects. Saturday mornings will be devoted to a study of 
labor arbitration and mediation. The labor arbitration course 
will also be given by Mr. Braden. 


Conference on Arbitration in Labor Relations. Proceedings of 
the Conference sponsored by the Industrial Relations Center of 
the University of Minnesota and the American Arbitration Asso- 
ciation have just been published by the Center (Release No. B1, 
March, 1946). The Proceedings dealt with the place of arbitra- 
tion in labor disputes, what labor and what management expect 
of arbitration, and the technique of arbitration: clauses in col- 
lective bargaining agreements, preparation of the submission 
defining the issues, selection of arbitrators and the presentation 
of the arbitral issue. Members of the University of Minnesota 
and of the different arbitration agencies participated not only 
in the addresses but in the lively question and answer discussion. 


Department of Labor Ends Its “Free” Arbitration. Director 
Edgar L. Warren, of the United States Conciliation Service, an- 
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nounced on June 16th that thereafter, with some exceptions, 
parties to labor disputes would bear the arbitration expenses. 
These will include a fee of $50 to $100 daily for the services of 
arbitrators, plus travel costs. In the past the Service has pro- 
vided arbitrators free of charge to disputants. 

Exceptions will be made where existing contracts specifically 
provide for the appointment of arbitrators by the Conciliation 
Service without cost to the parties, Mr. Warren said, adding that 
such clauses would not be renewed in the future. 


Personalities and Opinions. 

Charles Poletti, former Governor of New York and a member 
of the AAA Panel of Arbitrators, and recently named Impartial 
Chairman of the New York coat and suit industry, at a luncheon 
in his honor praised the voluntary use of arbitration in the 
garment industry and the comparatively peaceful labor-manage- 
ment relations that have prevailed for twenty years. “The pres- 
ent men and leaders in this industry—on the employer side as 
well as that of labor,” said Mr. Poletti, “deserve the enthusiastic 
commendation of the country for your intelligent and sound- 
headed pioneering in the delicate and dynamic field of labor 
and industrial relations. Your system of achieving and main- 
taining industrial peace is unmatched in the nation.” 

Secretary of Labor Schwellenbach, in a letter to Senator Mur- 
ray, Chairman of the Senate Labor Committee, stated “it would 
be a mistake to set up a mediation board which inevitably would 
simply be a board of review and would relegate the Conciliation 
Service into the position of being merely a certifying agency 
through which the referral of cases to the Board would be made.” 
Mr. Schwellenbach also held that the facts disprove the conclu- 
sion arrived at in some quarters that conciliation and mediation 
as conducted by the Conciliation Service have broken down. 

Eric Johnston, in his first annual report as President of the 
Motion Picture Association of America, said that American in- 
dustry must rectify glaring mistakes and abuses which have too 
long prevailed. ‘““We must develop a system of handling disputes 
which utilizes conference, mediation and arbitration,” Mr. Johns- 
ton stated. “The opposition of management and labor is the con- 
sequence of their undemocratic separation. So long as people 
continue to think in terms of a sharp separation, in both labor 
and management, no genuine reconciliation is possible.” 
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Mayor O’Dwyer has announced that New York City’s transit 
situation, which has developed repeated threats to tie up the main 
transportation arteries of the city, is being studied by a special 
committee named to hear and report on wages, working con- 
ditions and labor relations between transit workers and the 
New York Board of Transportation. The Committee consists of 
Theodore W. Kheel, former executive director of the NWLB; 
Arthur S. Meyer, Chairman of the New York State Board of 
Mediation; Edward P. Mulrooney, former Police Commissioner ; 
Mrs. Anna M. Rosenberg, Chairman, N. Y. C. Veterans’ Service 
Committee; Samuel I. Rosenman, former Supreme Court Justice. 

President Truman appointed a fact-finding panel to investi- 
gate the wage and rule disputes between two brotherhoods of 
railroad employees and most of the country’s railroads. It in- 
cludes: Leif Erickson, former member of the Montana Supreme 
Court; Frank M. Swacker, New York Lawyer, and Gordon S. 
Watkins, of the Economics Department, University of California. 

Paul M. Herzog, Chairman of the National Labor Relations 
Board, told a Senate Committee recently that a strengthened 
Federal mediation service, with the institutional prestige which 
Congress could give it, would go far toward the solution of 
industrial disputes before they develop into strikes. He expressed 
the view that the Case bill deals too much with effects and not 
enough with causes. “You don’t cure measles by putting powder 
over the spots,” said Mr. Herzog. “Human beings disagree. 
They are going to go right on disagreeing.” 

Harold E. Stassen, former Governor of Minnesota, who has 
said that he considers this country’s No. 1 domestic problem 
to be the development of a greater measure of harmony between 
capital and labor, recently told a Maine audience that the U. S. 
must adopt a policy which clearly provides machinery for exten- 
sive negotiations before a strike takes place, and that would be 
respected by management and labor alike, and be enforced by 
law. 

Carroll E. French has been named director of the industrial 
relations department of the National Association of Manufac- 
turers. He has had wide experience in this field during the last 
twenty-three years, and was formerly director of industrial rela- 
tions for Boeing Aircraft Company, in Seattle. 

Dan W. Tracy, former head of the Electrical Worker’s Union 
and more recently Assistant Secretary of Labor, has been named 
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Labor Relations Counselor to the International Labour Organi- 
zation, under whose reorganization plan, it is announced, that 
organizations strictly labor functions are to be concentrated in 
its Washington office, under Mr. Tracy’s direction. 

George Meany, Secretary-Treasurer of the American Federa- 
tion of Labor, charged recently that workers are being shackled 
in collective bargaining by a deluge of Government wage regula- 
tions and directives. “Collective bargaining,” he said, which pro- 
tected the workers in the past, has now been so weakened by 
Government interference that it works with difficulty, if at all.” 

John J. Murphy, New England AFL representative, has been 
named labor adviser to General Douglas MacArthur, to inaugu- 
rate a democratic labor organization in Japan for the United 
States Army. “We are trying to establish a democratic labor 
movement in Japan, run and controlled by the workers them- 
selves, instead of by the government,” said Mr. Murphy. 

Edgar L. Warren, Chief of the U. S. Conciliation Service, 
warns that any attempt to bring compulsion into the field of 
labor relations may end by imperilling democracy. “To condemn 
voluntary methods of settling labor disputes,” said Mr. Warren, 
“merely because these methods do not always prevent strikes is 
to lack understanding of the fundamental problems involved. 
To urge coercive methods is to argue that we may not permit 
employers or employees to be free agents with respect to 
employment.” 


Here and There. Voluntary arbitration of labor-management 
disputes received impetus from the action of 1600 employees of 
the Virginia Electric & Power Company when, faced with the 
prospect of being drafted into the Virginia Unorganized Militia, 
they stood firm for arbitration and won their point when the 
Company, on the eve of a contemplated strike, agreed to have 
the disputed items resolved by arbitration Members of 
the United Electrical, Radio and Machine Workers, CIO, on 
strike at General Electric Company plants, agreed to permit 
supervisory, technical and scientific workers to cross picket lines 
to carry on atomic, medical and other important research proj- 

William H. Davis, former Chairman of the NWLB, 
is quoted as having said in Chicago that President Truman and 
the Government should stay out of labor disputes, on the ground 
that “true collective bargaining that maintains the liberties of 
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both labor and management is the most lasting solution of wage 
controversy,” with arbitration as the way out when emotions are 
aroused and prestige is involved. . . . Herbert L. Matthews, cor- 
respondent of the New York Times, in the issue of April 12th, 
describes the weekly meetings of the British mine management 
and workers’ committees, at which they sit down at a table and 
discuss and iron out their mutual problems. . .. . In San Fran- 
cisco, the General Chemical Company of New York filed a 
$5,800,000 suit against the International Oil Workers Union, 
CIO, Local 518, on the ground that the Union went on strike on 
November 23rd without first observing the thirty-day “cooling 
off” period 

A member of the cast of “The Late George Apley” has sub- 
mitted to Actors’ Equity Association her grievance that she 
was compelled to join the American Federation of Musicians, at 
a cost of $55 and 14 per cent of her weekly salary, because she 
played eight bars on the piano during her performance in the 

Nearly one hundred veterans, most of whom served 
overseas, are enrolled in the State School of Industrial and Labor 
Relations at Cornell University, where, as one of them put it, 
he has found exactly what he had been seeking for some time— 
“a reasonable approach to the problem of industrial relations.” 
... « The Chinese Government announced in Shanghai on April 
7th that it would form an all-powerful labor arbitration board 
and outlaw strikes and lockouts, with the new board empowered 
to put its decision into effect forcibly. 

An answer to the critics of voluntary arbitration, quoted by 
the American Pressmen (March, 1946), was given by the Board 
of Arbitrators in the case of the Cleveland Newspaper Pub- 
lishers’ Association and the Cleveland Printing Pressmen’s 
Union No. 5. In its report on the arbitration the Board cited the 
arbitration agreement that has existed between the American 
Newspaper Publishers’ Association and the International Print- 
ing Pressman and Assistants’ Union of North America for 
more than 35 years, by reason of which there has been but one 
newspaper stoppage in the pressrooms of the newspapers of 
America in more than 22 years The Mayor of Columbus, 
Ohio, faced with a dispute over wages of some 500 municipal 
workers, declared recently that no city can have collective bar- 
gaining agreements with its employees because they are part of 
the government, and “any agreement made with a labor union 
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would be illegal.” A few years ago, however, Detroit arbitrated 
a dispute with approximately one thousand municipal workers, 
after the NWLB ruled it had no power to settle labor contro- 
versies involving municipal workers. In the latter case, voluntary 
arbitration succeeded in a field where the highest compulsory 
arbitration tribunal in the land hesitated to act, because the city 
fathers of Detroit had had the foresight to put an arbitration 
provision in the City Charter Some of the cows in western 
Pennsylvania, it seems, have taken unkindly to daylight saving 
time and refuse to give as much milk on the new schedule. 
Dairymen supplying milk to Clearfield have, therefore, threatened 
to strike unless the town moves its clocks back one hour. 
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BROOKE CLAXTON * 
WILLIAM H. COVERDALE + 


The man most responsible for completing the final link in the 
chain of commercial arbitration facilities that has become the 
Western Hemisphere Systems of Commercial Arbitration is 
Brooke Claxton, K. C., M. P., formerly Parliamentary Assistant 
to the Prime Minister of Canada and now Canada’s first Minister 
of National Health and Welfare. 

It was he who, a few years ago, made a study of Canadian 
arbitration law that completed organized knowledge of the sub- 
ject of arbitration law on the Western Hemisphere, and served 
as the legal foundation for the establishment of the Canadian- 
American Commercial Arbitration Commission, of which Mr. 
Claxton became the first Chairman. Earlier studies of arbitra- 
tion law in Latin-American Republics were made under the 
auspices of the Pan American Union, and in the United States 
by Dr. Wesley A. Sturges. The American Arbitration Associa- 
tion is now the repository of that information, and compiles 
quarterly in this JOURNAL important court decisions that inter- 
pret and apply these laws. 

Mr. Claxton followed up this study of Canadian law with drafts 
of an agreement—the first of its kind—between the Canadian 
Chamber of Commerce and the American Arbitration Associa- 
tion, providing for the establishment of the Commission under 
a joint Committee composed of Canadian and American business 
and professional men. This was followed by the drafting of rules 
that made effective collaboration between Canada and the United 
States in the settlement of commercial controversies arising be- 
tween the business men of the two countries. 

In October, 1944, when Mr. Claxton was named Minister of 
National Health and Welfare, he became, at 44, the youngest 
member of the Federal Cabinet, and the first of the Parliamentary 


* Third in a series of portraitures. 
7 Chairman, United States Section, Canadian-American Commercial Arbi- 
tration Commission. 
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Assistants to be promoted to Cabinet rank. A distinguished Mon- 
treal lawyer and a veteran of the first World War, he has been in 
Parliament since 1940. Despite the heavy demands made upon 
his time and energy by his new office, Mr. Claxton’s devotion to 
the cause of arbitration and of Canadian-American friendship 
led him to agree to continue as Chairman of the Arbitration Com- 
mission until the term of his Chairmanship expired, even though 
new duties and honors were heaped upon him, including such 
posts as Acting Secretary of State for External Affairs, and act- 
ing Minister of Veterans’ Affairs. Those who know Mr. Clax- 
ton—the breadth of his vision, the integrity of his mind, the 
energy of his attack, and the generosity that animates his every 
act—feel that in no other hands could such grave responsibili- 
ties have been better placed. 

A keen student and a forceful speaker, Mr. Claxton made his 
mark in the House of Commons as an authority on external 
affairs. Considered one of the most successful and active of the 
younger Montreal lawyers, Mr. Claxton before entering politics 
took an active part in the activities of the League of Nations 
Society and the Canadian Institute of International Affairs. In 
Parliament he has been noted as a champion of better under- 
standing between the two races. As Parliamentary Assistant 
to the Prime Minister, his special duties were concerned with 
international affairs and with the preparation and presentation 
to Parliament of major government legislation. He did much of 
the preliminary work on the Family Allowances Act which he 
now administers. 

In the first World War he served overseas in the artillery with 
the 10th Canadian Siege Battery, rose to the rank of battery 
sergeant-major, and was awarded the Distinguished Conduct 
Medal for gallantry under fire. 

The importance of providing arbitration facilities between the 
two great neighbors of the Western Hemisphere is nowhere better 
stated than in an address made by Mr. Claxton on May 20, 1943, 
on the occasion of the New York meeting of the First Western 
Hemisphere Conference on Foreign Trade Arbitration. On that 
occasion, he said: 


“Our boundary line is crossed by more people, more trains, more 
money, more newsprint, more music, more tourists, more automobiles, 
more planes, more everything, than any other boundary line has ever 
been. It is also crossed by more goodwill. We Canadians are fortunate 
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yn- in having you Americans alongside of us. We would not want to have 
in anyone else, and we hope you feel the same about us. 

“The relations of Canada and the United States establish a record in 

on the peaceful settlement of disputes that we hope will become the pattern 
to for the world. The story begins with the Treaty of Amity, Commerce 
lip and Navigation of 1794, known as the Jay Treaty. Its declared pur- 
m- pose was ‘to promote a disposition favorable to friendship and good 
gh neighborhood.’ John Bassett Moore has pointed out that it provided for 

the first recourse to arbitration in modern times. Since 1912 the Inter- 
ch national Joint Commission has successfully dealt with every matter 
ct- referred to it. We settle our disputes by peaceful means because of the 
x manifest absurdity of trying to do it in any other way.” 
he That Americans reciprocate this friendship is attested by the 
nd arrangement instituted by the Commercial Arbitration Commis- 
li- sion, which Mr. Claxton so ably assisted in creating and so gen- 
. erously distinguished by heading through its difficult formative 
= period—an arrangement to settle methodically, expeditiously and 
al amicably controversies that may arise out of ever-expanding, 
> mutual trade relations. 
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CODE OF ETHICS FOR ARBITRATORS 
SOME BASIC PRINCIPLES OF RIGHT CONDUCT 


Deliberation, fairness, conscientious appraisal of evidence, deter- 
mination according to the facts, and the impartial application of 
the law, whether the controversies are decided in the courts or in 
administrative tribunals—these are the safeguards of society. For 
the law is naught but words, save as the law is administered. 


IN these words, former Chief Justice Charles Evans Hughes, 
in an address before the American Law Institute, set forth 
fundamental principles for the administration of justice. In 
his own particular field the Arbitrator undertakes, to the best 
of his ability, to apply these principles; for although he need 
only follow procedural arbitration law, he is none the less bound 
to be deliberate, fair and impartial and must conscientiously 
appraise the facts and decide accordingly. 

The following description of the powers, duties and responsi- 
bilities of the Arbitrator and the standards pertaining to his 
office are observed in all Tribunals organized, maintained and 
administered by the American Arbitration Association; and 
in all of the instances where the Association acts in an advisory 
or consulting capacity; and in the Inter-American, Canadian- 
American and International Tribunals in which the Association 
participates ;? and in the manner specified in the Rules of these 
respective organizations. 


JUDICIAL CHARACTER OF THE OFFICE 


The office of Arbitrator is not established by law or by official 
order. It is created by the private agreement of the parties. The 
office is of a judicial nature, for the Arbitrator is chosen to 
determine the respective claims of the parties by making a just 
and final award. In the performance of his duties, the Arbitra- 
tor remains independent and impartial, acts within the powers 


1 Delivered at the Sixteenth Annual Meeting of the American Law Insti- 
tute, Washington, D. C., in May, 1938. 
2 This Code is assembled by the American Arbitration Association. 
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bestowed upon him, is responsible for the conduct of the pro- 
ceeding, offers a fair hearing and receives evidence—all acts 
of high judicial importance. 

The Arbitrator need not consider it any reflection upon his 
office, if, during the proceeding, the parties mutually arrive at 
a settlement of their differences. If the Arbitrator creates, by 
his fairness, impartiality, integrity and courtesy, an atmosphere 
that leads to a settlement, the function of arbitration is fully met. 
His only responsibility is to avoid having any personal part in 
arranging a settlement, for he is a judge and not a compromiser. 


REQUIREMENT OF IMPARTIALITY 


The office of Arbitrator is judicial in that a dispute is to be 
decided, not only deliberately and conscientiously, but with a fair 
appraisal of the evidence and according to facts. The element 
of honesty is satisfied when the Arbitrator fully believes that 
he is doing what is right. The element of independence is satis- 
fied when he arrives at his decision by his own free will. 

But more than this is required to satisfy the element of im- 
partiality, for this includes not only an honest purpose and in- 
dependent judgment, but the ability to maintain an even-handed 
attitude toward both parties alike. The Arbitrator must stand 
between the parties with an absolutely open mind. The amount 
of interest which will create a disqualification does not admit 
of any precise definition; but any circumstances indicating an 
evident bias in favor of either party will be open to suspicion. 
It is for the parties to decide whether the circumstance, thus 
disclosed, is such as to invite withdrawal by the Arbitrator. 

Arbitration laws consider impartiality so important that they 
quite universally provide that, upon proof of bias, the award 
shall be set aside. Rules attach so much importance to it that 
they establish qualifications and contain provisions for vacating 
the office when bias is proved. But, finally, and ultimately, the 
responsibility rests squarely upon the parties: if they wish to 
appoint impartial Arbitrators they may do so, for the parties 
make their own choice. 

When each party appoints a partisan or an advocate, the 
judicial character of the office is violated and it is the parties who 
pull down its high character. In interpreting the New York 
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State Arbitration Law, the Court of Appeals has explicitly 
stated its opinion of this practice. 


But first, the practice of arbitrators of conducting themselves as 
champions of their nominators is to be condemned as contrary to the 
purpose of arbitration and as calculated to bring the system of en- 
forced arbitrations into disrepute. An arbitrator acts is a quasi- 
judicial capacity and should possess the judicial qualifications of fair- 
ness to both parties so that he may render a faithful, honest and 
disinterested opinion. He is not an advocate whose function is to 
convince the umpire or third arbitrator. He should keep his own 
counsel and not run to his nominator for advice when he sees that 
he may be in the minority. When once he enters into an arbitration 
he ceases to act as the agent of the party who appoints him. He must 
lay aside all bias and approach the case with a mind open to conviction 
and without regard to his previously formed opinions as to the merits 
of the party or the cause. He should sedulously refrain from any 
conduct which might justify even the inference that either party is 
the special recipient of his solicitude or favor. The oath of the arbi- 
trators is the rule and guide of their conduct. 


The court, however, is not in a position to maintain this prin- 
ciple unless a party challenges the award on this ground and 
thereby incurs the risk of its invalidation. Unless the Rules 
governing the proceeding provide for an earlier correction, ar- 
bitrations will continue with biased arbitrators and annulled 
awards. 

The Rules provide a correction at the time the Arbitrator is 
appointed and during the proceeding. Qualifications as to im- 
partiality are established, and the Arbitrator is invited to 
examine his own qualifications by these standards and to report 
any circumstances he thinks will create an assumption of bias. 
When the circumstance is reported to the parties, it is for them 
to waive it or request that the Arbitrator decline the appoint- 
ment. If, in spite of these precautions, it appears, during a 
proceeding that a bias exists, a party may challenge the Arbi- 
trator and an Arbitration Committee will hear the evidence and 
has power to declare the office vacant. When a partisan has been 
appointed by a party and it is pointed out to him that the ap- 
pointment creates an inequality, the other party having appointed 
a neutral person, the tendency is for the party to withdraw his 
advocate-arbitrator. 


1 See In the Matter of American Eagle Fire Ins. Co. v. New Jersey In- 
surance Co. (1925) 240 N. Y. 398, 148 N. E. 562. 
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HONORARY POSITION OF THE ARBITRATOR 


Carrying on an ancient tradition, the office of the Arbitrator 
is honorary. Men have not hitherto been attracted to it either as 
a profession or as a source of regular income. The office as a 
rule seeks the man. Inherent in this concept is the belief that 
the Arbitrator not only acts as a private judge for the parties 
but he renders a public service in ridding society of a dispute 
that threatens its tranquillity. 

When the office is honorary, the Arbitrator is freed from all 
financial interest in the matter before him. He has none of the 
obligations or handicaps that attach to an advocate or employee 
paid by a party naming him; he is free to proceed expeditiously, 
for he is not interested in prolonging hearings; and he is wholly 
independent, being beholden to no man for an office that he did 
not seek. 


PERSONAL RESPONSIBILITY 


Arbitration is, in itself, nothing but a word, save as the Arbi- 
trator clothes it with dignity, integrity, and authority. The 
office is precisely what the Arbitrator makes it. If he is con- 
scientious, deliberate, fair, painstaking in arriving at the truth, 
and bases his decision upon the facts, arbitration becomes an 
instrument for advancing justice. If he follows the principles laid 
down in the Rules and those indispensable attributes of the law 
of evidence which makes the parties feel that they have had a 
fair trial, arbitration becomes a safeguard of society, for it 
eliminates disputes and promotes amity and contributes to the 
well-being of those it serves and those it influences. The re- 
sponsibility of the Arbitrator is, therefore, to act to the best of 
his ability and with a conscientious regard for his office. 


PUBLIC RESPONSIBILITY 


Such are the social implications of modern business society 
and so integrated are modern human relations that the old con- 


1This’ practice generally prevails under the Rules of the American 
Arbitration Association and under those of many trade associations. Where 
compensation is arranged for, it is an honorarium rather than payment 
for services and is so regarded by the men who receive it. Under the 
System established by the Motion Picture Consent Decree, compensation 
is authorized and has been fixed upon the basis of an honorarium. Under 
labor arbitration Rules, compensation may be arranged by agreement 
between the parties and the Arbitrator. 
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cept that a dispute is a personal matter between the parties and 
of no public concern no longer holds. A labor dispute is of pub- 
lic concern. When a trade association sets up an arbitration 
system for its members, it admits that disputes are the concern 
of the whole industrial group. When a chamber of commerce 
establishes facilities, it is with a view to serving not only the 
members but the community. When national and international 
organizations set up systems they have in mind something more 
that settling a dispute between individuals, namely, contributing 
to international peace and security. Private though the pro- 
ceeding may be, friends, relatives, associates, organizations and 
communities may come to know of it. The office is, therefore, 
not only one of personal responsibility but of public importance. 


INDEPENDENCE 


Not only is the office of an Arbitrator honorary and judicial; 
it is independent. Once the Arbitrator is appointed he is free 
to arrive at his own decision. He need not frame his decision 
with the idea in mind that some other tribunal will upset it, 
for he is not bound by what someone has previously decided. 
The public, being unaware of the proceeding, does not bring 
public opinion to influence his judgment and he is not worried 
about what the press will say concerning his conduct and how 
it will affect his future. Threats of removal or reprisal do not 
influence him, for he resumes his regular occupation when that 
particular arbitration is closed and he may or may not be called 
upon again in his lifetime to act as an Arbitrator. 


OATH OF OFFICE 


The dignity of the office of Arbitrator is greatly enhanced by 
the solemnity of his taking an oath of office. When the arbi- 
tration law requires that it be taken, it must be in the prescribed 
form; when the Rules require it, a form is usually provided. 
When both are silent, it is still a sound rule of practice for an 
Arbitrator to take an oath of office, for it impresses upon him 
more deeply his responsibility and creates confidence in his office. 
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SOURCE OF AUTHORITY 


The Arbitrator derives his express authority: (1) from the 
submission or clause executed by the parties, the terms of which 
he is strictly bound to obey; (2) from the prevailing arbitration 
law whose regulations, insofar as they relate to him, should be 
explicitly followed; (3) from the rules of procedure drawn up 
by the parties or adopted by them which, having been made 
expressly a part of the arbitration agreement, the Arbitrator is 
bound to respect and follow. 


PANELS OF ARBITRATORS 


For the convenience of parties, and in order to expedite the 
selection of the Arbitrator, Panels of Arbitrators are maintained 
by the administrative organization. Appointment as a member 
of a Panel may or may not mean a call to active service. Insofar 
as possible, appointments are made from these Panels for their 
members are committed in advance to serve, and wherever their 
personal circumstances permit, and to meet that obligation. A 
member cannot be chosen from a Panel until there is a case 
in which he qualifies as a competent expert, but the fact that he 
is a member of a Panel and possesses a certificate of appoint- 
ment, in itself influences the making and keeping of peace and 
cooperation. For it is his availability that frequently persuades 
the parties in conflict to compose their difference without resort 
to an arbitration proceeding. 


METHOD OF SELECTION 


The Arbitrator is selected for his office by the parties accord- 
ing to the method provided in their arbitration agreement or, 
if the agreement contains no specific provision under the Rules, 
in the manner specified. The number of Arbitrators chosen is 
also fixed in the agreement or if not so fixed, then by the Rules. 
An outstanding principle is the reservation to the parties of 
their mutual right to select their own Arbitrator. For this 
purpose lists of names are sent out to be approved or checked 
by the parties before an appointment is made. Only when they 
fail to agree upon names from such lists, or to make the appoint- 
ment in the manner authorized under the prevailing Rules, is the 
appointment made by an administrator. 
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TENURE OF OFFICE 


Under the Rules, the Arbitrator is chosen by the parties and 
serves in that one case only. His office begins with his appoint- 
ment and closes when he makes his award. The Arbitrator 
serves in as many or as few cases as he is chosen for by the 
parties subject to his own inclination or time. He is under no 
obligation to accept the appointment, but once he does so, there 
is a moral obligation to see the matter through. This is implied 
when he accepts the appointment. Under collective bargaining 
agreements parties sometimes agree to have the Arbitrator con- 
tinue for a definite period of time, or to act in several disputes 
arising out of that agreement. It is for the parties to determine 
what the tenure of office shall be under the terms of their arbi- 
tration agreement. 


EFFECT OF TAKING OFFICE 


Upon accepting the office, the Arbitrator is immediately in a 
new position with respect to the parties, the subject matter and 
the public. As to the parties, he can no longer see them sepa- 
rately and privately at his convenience or enjoy their society 
until after the award is made. As to the subject matter, he can- 
not make private investigations, but must wait for the proofs to 
be presented to him at a hearing. As to the public, he has 
assumed the responsibility of ridding the community of a trouble- 
some dispute. If there are other Arbitrators, each enters into 
a new relationship of judicial responsibility with the other. His 
relation in a trade may also be changed; for he is to decide a 
matter of importance to the entire group. His personal con- 
duct during a proceeding is, therefore, directed to the main- 
tenance of the confidence that was shown at the time of his 
appointment. 


POWERS OF THE ARBITRATOR 


The powers of the Arbitrator are both judicial and adminis- 
trative. His judicial powers are fixed by the agreement of the 
parties. He may decide no more and no less than the matter re- 
ferred to him. 

The administrative powers of the Arbitrator are fixed by the 
prevailing arbitration law and by the Rules. As arbitration 
laws provide for very little administrative detail, the Arbitra- 
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tor is very largely guided by the Rules. They provide for the 
conduct of the proceeding from the time the dispute is submitted 
until it is disposed of in an award. 


REQUIREMENTS FOR MAKING AN AWARD 


The award is a properly executed decision of the Arbitrator, or 
where the law permits or where the Rules or the parties so 
provide, of a majority of the Arbitrators. There can be but a 
single award in any one arbitration for, with its making, the 
Arbitrator terminates his authority under the arbitration agree- 
ment, unless the parties have agreed to submit other matters 
to him. 

The Arbitrator should draw up his award with the following 
requirements in mind, in order fully to comply with the intention 
of the parties in making his appointment: 


(1) It should not go beyond the terms of the arbitration agreement. 

(2) It should be a complete adjudication of every matter submitted 
by the parties. 

(3) It should observe each and every condition set forth in the arbi- 
tration agreement. 

(4) It should be rendered within the time limit, if any, specified in 
the arbitration agreement. 

(5) It should be certain and definite and final in its terms. 

(6) It should reserve to the arbitrators no duties to be performed after 
the award is made. 

(7) The award should be made in clear and simple language, tech- 
nical expressions of law being avoided. The award should be so 
phrased that its terms are possible of performance. 

(8) The Arbitrator, unless the submission provides otherwise, is not 
required to state the reasons for the conclusions reached but may 
do so if he sees fit. In labor arbitrations, it has become a general 
practice to write an opinion to accompany the award, so as to 
promote a better understanding of the collective bargaining agree- 
ment and of the human relations involved. 

(9) It is clearly the duty of the Arbitrator not to give any inkling of 
what his decision is to be before the hearing is closed and the 
award is made; nor to indicate the nature of his thinking. This 
rule of conduct is most important, for nothing so discourages the 
presentation of full and conclusive evidence as for a party to get 
the idea that the Arbitrator’s mind is made up or that he is no 
longer interested in taking evidence. It is also embarrassing to 
hear from outsiders what the decision is to be. These disclosures 
may lead a party to endeavor to upset the award in the belief 

that he has not had a fair hearing or that someone else enjoys 

the confidence of the Arbitrator more than he does. 
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PRIVACY OF PROCEEDING AND AWARD 


The parties appoint the Arbitrator to decide an issue for them 
and to deliver the award to them. It is, therefore, their joint 
property and the Arbitrator is not in a position to release the 
award to anyone else or to give it publicity without the approval 
in writing of all the parties. 

An arbitration proceeding is private and no information or 
publicity should be given by the Arbitrator concerning any mat- 
ter that transpired during the proceedings, unless both parties 
have indicated their willingness to have the matter made public. 

The Arbitrator should not betray any confidence or make use 
of any information which later would tend to bring disrepute 
upon his award. 


PRECEDENTS 


The Arbitrator is not bound to follow precedents in deter- 
mining the merits of the matter submitted to him, but follows his 
own judgment. He is required, however, to observe certain prin- 
ciples established by arbitration law, violation of which may 
constitute grounds for nullification of the award by the court, 
upon the application of a party. These concern such matters as: 


(1) An award procured by corruption, fraud or undue means. 

(2) An Arbitrator who has exceeded his powers and decided matters 
not submitted to him or failed to exercise his powers. 

(3) An Arbitrator found guilty of misconduct in refusing to post- 
pone or adjourn a hearing for good cause shown. 

(4) An Arbitrator who has refused to hear pertinent and material 
evidence. 

(5) An Arbitrator found guilty of any misbehavior which has preju- 
diced the rights of any party. 

(6) An Arbitrator who has so imperfectly executed his powers that a 
mutual, final and definite award was not made. 


PRECEPTS 


Standards of practice which may be said to contain ethical 
principles or viewpoints appear in the following precepts: 


The Arbitrator should decline an appointment when he has: 


(1) Any personal, financial, or close family relation, or close busi- 
ness relation, such as partner or agent, to any of the parties. 
(2) Any probable pecuniary interest in the outcome of the controversy. 
(3) Any private understanding with, or obligation to, any party 
respecting the subject matter in controversy or making of an 
award. 
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(4) Any personal bias or prejudice in favor of, or against, any of the 
parties. 


The Arbitrator should avoid: 


(1) Acting as a conciliator. The duty of an Arbitrator is not to 
facilitate a compromise but to reach a fair decision and to make 
a just award. 

(2) Acting as an advocate or agent for either party. His duty is not 
to argue or defend the case but to hear and decide it according 
to his best understanding. 

(3) Delegating his duties or authority. Each Arbitrator is per- 
sonally responsible and is obligated to perform the full duties of 
his office. 

(4) Appearing to have a bias. The Arbitrator should not express 
opinions or views concerning the parties or the controversy be- 
fore or after the award is made. 


The Arbitrator should remember: 


(1) That time is money and he should use his best efforts to expedite 
the proceeding by being on time, by taking few adjournments and 
by observing all time limitations imposed by the Rules or otherwise. 

(2) That arbitration is a low-cost proceeding and he should keep 
down the costs by not incurring any unusual or unnecessary ex- 
pense and by expediting hearings. 

(3) That an arbitration is not a litigation and he should keep it free 
from technicalities or legal formalities and the spirit of litigation. 
Upon him devolves the responsibility for keeping the arbitration 
free from animosity, recriminations and conduct tending to impair 
the goodwill of the proceeding. 

(4) That he is chosen to decide the issue impartially and fairly and 
not to act as counsel for either party, or to give legal advice or 
to aid one party more than another in their presentation of their 
case. 


UPHOLDING THE HONOR OF THE PANEL 


Members of Panels are the judicial branch of the organization 
that appoints them. Their appointment implies recognition of 
their high degree of qualification, by non-partisan, non-profit- 
making, wholly non-partisan, scientific and educational organi- 
zations that are devoted to the maintenance and advancement of 
high standards of arbitration. 

The behavior of a Panel member when he acts as an Arbitrator 
either adds prestige or dignity to, and confidence in, the Panel 
as a whole, or reflects adversely upon it. Therefore, in justice to 
the parties who choose him by preference from the Panel and 
to his colleagues on the Panel and to the organization that ap- 





216 The Arbitration Journal 





pointed him to the Panel, his faithful observance of this Code 
is of high importance. 

This concern for the integrity of the Panel should extend to 
the making of statements that would seem to identify them with 
the Panel as a whole, but which do not necessarily reflect its 
views. It is, therefore, advisable in making public statements 
for the Arbitrator to avoid implying that such statements are 
associated with his Panel membership. 





ETHICAL QUESTIONS AND ANSWERS 


Is it proper for an arbitrator’s firm to participate in a financial 
underwriting of a stock issue, facts affecting which are to be 
determined in an arbitration in which he is serving? 


There were two arbitrations. The first involved a claim made 
by one party that the other party overcharged for certain 
material. 

The second arbitration involved the question of the value of 
the stock in order to fix the amount that would be paid in the 
purchase of the material. Refinancing was being arranged by 
one party in order to expand its business and to purchase ma- 
terials from the other Company. The arbitrator’s firm was in- 
vited by another banking firm to join in the refinancing. 

The arbitrator, a partner of that firm, was serving in the above 
disputes. He raised the question of whether or not it was ethical 
for his firm to participate in the refinancing, in view of the fact 
that he was serving as an arbitrator and would, with his col- 
leagues, determine the value of the stock. 

Counsel for both parties were consulted and were willing to 
waive any objection to his continuing to serve as an arbitrator by 
reason of the above facts. The arbitrator, however, stated that 
the mere fact that a waiver was considered necessary made him 
believe that his banking firm should have no part in the refinanc- 
ing transaction, even though it meant giving up a substantial 
opportunity for profit. 


Shall an arbitrator continue to serve in a matter in which 
counsel appearing before him has been associated with him in 
other matters? 
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An arbitrator arrived at a hearing and discovered that the 
attorney for one of the parties, whose name had not previously 
been disclosed in the notice of hearing, had been retained by the 
arbitrator as associate counsel in a proceeding which had not 
yet been concluded. Although the other party was willing to 
waive any objection to his service as an arbitrator, he resigned 
on the ground that it might be embarrassing to both participating 
attorneys to have a colleague of one of them in another matter 
serving as an arbitrator. 


May an arbitrator serve in connection with the interpretation 
of a restrictive clause in a contract if he himself is party to a 
contract containing a similar restrictive clause? 


Partners of an accounting firm dissolved their partnership. 
The partnership agreement provided that in the event a partner 
withdrew, he was not to be permitted to solicit business or contact 
the clients of the partnership for a period of time fixed by the 
contract. 

In discussing with counsel the type of arbitrators to be con- 
sidered for service in the case, the parties agreed that any arbi- 
trator who might be a party to a contract with a similar restric- 
tive provision would be handicapped in determining the question 
to be submitted to arbitration, and, therefore, no arbitrator 
should serve who was a party to any such type of contract. This 
provision was held binding in the selection of the arbitrator. 


May an arbitrator use knowledge or information acquired by 
him during his professional service as an arbitrator to his own 
advantage or profit? 


In the course of the hearing, the parties disclosed to the arbi- 
trator certain information, not a matter of public record, which 
would have enabled him to make a profitable investment. 

The standard applying to lawyers is held applicable to the arbi- 
trator. Said the court in Healy v. Gray, 184 Iowa 111, 168 N. W. 
222-225: 


“The duty of an attorney [arbitrator] to his clients [parties] is one 
of great delicacy and responsibility and sometimes of apparent hardship. 
Every consideration of personal advantage or profit must be subordi- 
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nated to the interests and welfare of the client [party] and information 
derived from the close and intimate relationship [during a hearing] i 
necessarily existing should not be used to promote personal interests or 
professional gain.” 





Arbitrators are requested to send in other ethical questions 
and to write the JOURNAL their views on such questions and their 
answers. 
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ARBITRATION IN CHINA 
ROBERT T. HUANG * 


ARBITRATION is the substitution of a privately constituted “tri- 
bunal” for the judicial tribunals in resolving differences between 
two or more contestants. Arbitral tribunals must follow rules of 
law in solving problems, in defining legal relations of the parties 
and in making their awards. 

Arbitration must not be confused with conciliation or media- 
tion, which abounds in precedents in ancient Chinese history. 
Conciliation, involving concessions, compromises and waiving 
of one’s rights and privileges for the sake of friendly or peaceful 
settlement, was preached by all the scholars of the Confucian 
School and proverbially practised in China. Confucius himself 
was once Chief Justice of the Kingdom of Lu. His dictum was 
that he invariably encouraged the litigants to settle their case 
out of court. 

A typical example of this conciliation procedure, which still 
obtains in the rural part of China, consists in settlement of dis- 
putes through a family council, if the parties should belong to the 
same clan; by village or town “elders,” if the parties live in the 
same village or town. In such “proceedings,” there is no “hear- 
ing” in the modern sense of the word. The differences are com- 
posed, entailing sacrifices of important legal rights and privi- 
leges, which the conciliators never bother to define. 

Arbitration, in the modern sense, is gradually assuming greater 
importance in China in commercial relations, in labor relations 
and in the maritime field. 

The first law of arbitration in China appeared in the form 
of governmental regulations issued by the Ministry of Justice 
of the Chinese Government (Peking) on August 8, 1921. The 
effect of these regulations was reaffirmed by the Ministry of 
Justice of the National Government on May 9, 1935. The regula- 


* Resident Legal Counsel, China-America Council of Commerce and In- 
dustry, Inc. 
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tions consist of thirty-four articles. The significant aspects of 
the regulations may be mentioned as follows: 

Consent of the Parties. It is provided that an arbitration agree- 
ment derives its effect from the consent or agreement of the 
parties, who authorize the arbitrators chosen by them to settle 
their disputes. 

Legal Relations Emphasized. Legal relations—in other words, 
legal rights and privileges, and corresponding legal duties and 
liabilities as between the parties in dispute—are emphasized. 
In fact, an arbitral tribunal would have no jurisdiction, if the 
dispute involved does not relate to a definite legal relation. This 
is a significant departure from the conciliation procedure in 
China, which did not emphasize legal relations. 

Organization of the Arbitral “Tribunal.” The organization 
of an arbitral “tribunal” may be expressly provided in the agree- 
ment, that is, the Compromis. In the absence of such provision, 
each party to the dispute shall select one arbitrator. Arbitrators 
may also be selected by a third person at the request of both 
parties to the dispute. 

Procedure. The procedure of an arbitral tribunal may be 
provided for in the agreement. In the absence of such provision, 
the arbitrators have the power to make rules of procedure. The 
parties have the right to be heard and state their cases before the 
arbitrators. The arbitrators have the power to interrogate wit- 
nesses. The arbitrators have also the power to ask a regular 
court to subpeena witnesses or documentary evidence, when- 
ever necessary. 

Award. The most important and significant aspect of the 
Chinese arbitration regulations is that the award of an arbitral 
tribunal has the effect of a judgment, which can be executed by a 
court without further trial on the merits of the case. 

It may, therefore, be stated that arbitration under modern 
Chinese law conforms in every respect with the principle and 
practice of arbitration in its modern sense, and is a radical de- 
parture from the conciliation procedure to which China of old 
was accustomed. 


ARBITRATION PROVISIONS IN OTHER LAWS 


A. Chambers of Commerce Law. The Chambers of Commerce 
Law of China was enforced as of November 1, 1938. In enu- 
merating the functions of a Chamber of Commerce, the law ex- 
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pressly authorizes it to arrange conciliation and arbitration in 
industrial disputes. The law assumes that the arbitration regula- 
tions are applicable to arbitration in industrial relations. It is 
significant to note here that conciliation is also mentioned apart 
from arbitration. 

B. Labor Disputes Law. In the field of labor relations, the 
Labor Disputes Law of June 9, 1928, as amended, expressly 
provides for arbitration as well as conciliation as a method of 
solving employer-labor disputes. The law provides for an arbi- 
tration board composed of two representatives appointed by the 
local government agency, one representative by the local district 
court, one representative selected by the employer and one repre- 
sentative selected by the employees. An arbitration board cannot 
take jurisdiction unless attempt to settle by conciliation pro- 
cedure has failed, except, however, when both parties agree to 
submit the dispute to an arbitration board. 

C. Maritime Field. In this field, the Regulations for Arbi- 
tration Committees provide that the Committee functions as an 
arbitration board in dealing with ships’ collision cases, and other 
disputes. The jurisdiction is optional. 

Conclusion. There is no question but that arbitration in China 
will gradually assume greater importance in the field of domestic 
and international commerce. 











REVIEW OF COURT DECISIONS 


Tus Review covers decisions in civil and commercial as well as in labor- 
management cases. For the convenience of readers, the decisions are 
assembled in separate sections. 


CIVIL AND COMMERCIAL 


Dissolution of Partnership an Arbitrable Issue. A partnership agreement of 
an accounting firm provided for arbitration of any disputes which might 
arise between them in respect to the conduct of the partnership and of 
its dissolution or with respect to any other matter arising out of or relating 
to the partnership. 

A dispute arose between the parties as to whether the present firm 
should be dissolved and a new firm formed with an additional partner. 
In reversing an order of the Supreme Court at Special Term, which 
directed the appointment of an arbitrator, the court held that the parties 
cannot be compelled to arbitrate such an issue: 


“The partnership may be dissolved in accordance with law and dis- 
putes may arise out of such dissolution which are subject to arbi- 
tration, but petitioners may not avail themselves of an arbitration 
proceeding, as they have sought to do, to force respondent to accede 
to their proposal for a new partnership or dissolution of the present 
partnership.” 


Bercu v. Levinson, 61 N. Y. S. 2d 116 (Appellate Division, First Depart- 
ment). 


Bonding Company as Third Party not Bound by Arbitration Without Participation. 
In an action of a contractor to foreclose mechanic’s lien against a con- 
struction company, the court had stayed the proceedings and compelled an 
arbitration according to an agreement of the parties to arbitrate all differ- 
ences. An award was made against the construction company. In a later 
court proceeding of the contractor against a casualty company which had 
furnished bond, it was held that 


“the validity of the lien, and whether the amount found due the 
plaintiff was chargeable against the bond, were matters beyond the 
powers of the arbitrators to determine. Matter of Brescia Construc- 
tion Co., Inc. v. Walart Construction Co., Inc., et al., 264 N. Y. 260, 
190 N. E. 484, 938 A. L. R. 1148. But nevertheless under the Lien 
Law the amount found due the plaintiff by the arbitrators was con- 
clusive in any action to foreclose the lien. Section 35.” 


May v. New Amsterdam Casualty Co., 60 N. Y. S. 2d 613 (Appellate 
Division, Third Department). 


Scope of Arbitration Clause Must be Given Reasonable Construction. In a 
proceeding to compel arbitration, one of the parties questioned the scope 
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of a clause providing for arbitration of “all questions that may arise 
under this contract and in the performance of the work thereunder,” on 
the ground that it did not cover the claim for payment of extras under 
the contract. In directing the respondent to submit to arbitration, the 
court said: 


“Whether or not the petitioner is entitled to recover for the extras 
is an issue for the arbitrators. To be sure, the respondent cannot 
be compelled to arbitrate what she did not agree to arbitrate. Never- 
theless, the agreement must be given a reasonable construction; absurd 
results must be avoided (Stokes Bros. v. Drefs, 244 App. Div. 524; 
Tarello v. John A. Johnson Contracting Corp’n., 50 N. Y. S. 2d, 212, 
aff’d. 268 App. Div. 893).” 


Post v. Adams, N. Y. L. J., April 18, 1946, p. 1578, Schreiber, J. 


Belated Plea for Arbitration Held Waiver of Right to Arbitrate. A separation 
agreement provided for arbitration, notwithstanding which the wife brought 
an action in the City Court of the City of New York. The husband later 
pleaded the arbitration agreement as a separate defense and appealed from 
the judgment rendered against him. He then made a motion to compel arbi- 
tration, asserting that at no time had he waived his right. The motion, 
however, was denied by the court: 


“A party to a contract providing for arbitration may by conduct 
or laches waive such right. Petitioner claims that he has at all times 
made manifest his desire to arbitrate and has never abandoned it, 
despite the fact that no formal application or motion was ever made 
before the commencement of this action. It may be true that certain 
acts by one of the parties will not preclude arbitration or constitute 
a waiver (in Matter of Catino Cont. Co., Inc. v. Gelson Realty Cor- 
poration, 173 Misc. 239), but, in my opinion, the time must come when 
the expressed desire to arbitrate must be made earnest. Petitioner 
well knew, or should have known, that the contract provision was no 
defense; still he chose to continue the action to judgment. He sat 
by and gambled with the result of the City Court action. He took 
appeal and furnished security, then endeavored to settle the claim. Now 
realizing the error of his position, he belatedly moves to regain that 
which he has lost by the gamble. Shall he be permitted to continue 
to the Court of Appeals and when his defeat becomes a finality be 
allowed to invoke arbitration? This petitioner’s course of conduct 
has become so inconsistent with the claimed intent that he must be 
regarded as having decisively waived and abandoned all right to 
arbitration. In the circumstances, I am compelled to charge petitioner 
with laches and waiver.” 


Schussel v. Schussel, N. Y. L. J., April 29, 1946, p. 1666, O’Brien, J. 
Question of Existence of Valid Contract Must Be Determined by the Court. When 


an issue of fact is presented as to whether a claimant unconditionally agreed 
to purchase merchandise covered by a sales note containing an arbitration 
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clause, such issue may not be decided without a trial (Sec. 1458 (2), Civil 
Practice Act). Therefore, the respondents were temporarily (not per- 
manently) enjoined from proceeding with the arbitration, pending the 
determination of this issue, namely, whether a contract providing for arbi- 
tration validly exists between the parties. Bogousloff v. Princeton Silk Co. 
and General Arbitration Council of the Textile Industry, 61 N. Y. S. 2d 129 
(Appellate Division, First Department). 


Arbitration Agreement May Not Be Evaded by Denying Existence of Dispute. 
A party to a contract containing an arbitration clause contended that 
there no longer existed any dispute to be arbitrated, and for that reason 
refused to designate an arbitrator. The court, however, in directing arbi- 
tration, said: “This is not avoided by taking a position there is nothing 
to arbitrate under the agreement, hence no need for making a designation.” 
Hurwitz v. Thurman, N. Y. L. J., April 3, 1946, p. 1804, Gavagan, J. 


Award May Not Be Attacked in Anticipation of Its Making. A contract pro- 
viding inter alia that after its termination one party should not manu- 
facture certain garments, contained an arbitration clause covering all 
“disputes and differences which may hereafter arise.” A motion to stay 
arbitration and to prohibit arbitrators appointed under the Rules of the 
American Arbitration Association from enjoining the defendant was 
denied. Said the court: 


“The defendant at bar attacks only that provision of the contract 
which contains a restrictive covenant. There is no authority, prior 
to the making of any award, for a determination by the court that 
any particular award would be improper.” 


Brooklyn Corset Co., Inc. v. J. & R. Mfg. Co., N. Y. L. J., April 18, p. 1466, 
Kleinfeld, J. 


Court Will Correct Award to Effect Evident Intent of Arbitrators. Section 
1462-a of New York Civil Practice Act provides that the court “must 
make an order modifying or correcting the award .... when there is an 
evident miscalculation of figures .... so as to effect the intent thereof 
[of the award] and promote justice between the parties.” In rendering an 
award, the arbitrators intended undisputedly to credit buyers with the 
value of unsold milk at the current market price of $1.50 per case, but in 
making the calculation they credited the buyers with the prior contract 
price of $3.20 per case. By this miscalculation, they gave to the buyers a 
credit higher than they had intended to give and made an award to the 
seller of a lesser amount than they had intended. An order which had 
denied a correction of the award was reversed: 


“The court is not asked to review the merits of the award or any 
error in judgment in the application of the measure of damages or to 
correct errors of law or of fact made and intended to be made in the 
award by the arbitrators. The court is asked to correct only the error 
in calculation, that is, the use of the wrong multiplier, contrary to 
the unanimous intent and decision of all three arbitrators. The purpose 
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of appellant’s motion is to have the award reflect the actual intent and 
decision of the arbitrators. Under the provisions of the statute above 
quoted the court clearly had the power and the duty to correct the 
award ‘so as to effect the intent thereof and promote justice betweeen 
the parties.’ ” 


Kutsukian v. Bossom, 270 App. Div. 396, 60 N. Y. S. 2d 27 (Appellate 
Division, First Department). 


Alleged Breach of Contract Arbitrable under General Clause. A contract between 
stockholders provided that “disputes or claims of whatsoever nature relating 
to this agreement shall be submitted to and settled by arbitration.” A charge 
of breach of contract was considered falling within the category of a dispute 
or claim relating to the agreement. Said the court, in directing arbitration: 


“While the determination of that question may involve an examination 
of the conduct of the corporation, which both parties agreed to, and did 
organize, the liability of the corporation is not in issue.” See Application 
of Carl, 263 App. Div. 887; Martocci v. Martocci et al., 42 N. Y. S. 2d 
222, aff’d. 266 App. Div. 840. 


De Lobo v. Stein, N. Y. L. J., June 18, 1946, p. 2347, Hofstadter, J. 


Allowance to Divorcee Not an Arbitrable Issue. A separation agreement pro- 
vided that if, at the end of a two-year period, there could be no agreement 
on the amount of the weekly payments which the husband should make for 
the support of his wife and their children, either party might demand that 
the amount be fixed by arbitration. A decision of the Supreme Court (61 
N. Y. S. 2d 859, digested supra p. 83) directing arbitration was reversed, 
the court holding that no action lies solely for maintenance and support but 
only as an incident to an action for divorce or separation. Therefore, an 
issue which, of itself, may not be the subject of an action does not present 
an arbitrable issue. Robinson v. Robinson, N. Y. L. J., June 20, 1946, p. 2443 
(App. Div., First Dept.). 


Limited Arbitration Clause Is Applicable Only to the Subjects Specified. A con- 
tract providing for the formation of a New Hampshire corporation pro- 
vided that any dispute between the parties with reference to the interpre- 
tation or the execution of the agreement should be settled by arbitration. 
A claim for breach of contract because of failure to organize the corpora- 
tion was held not to be covered by the agreement and, therefore, arbitration 
was not compelled. In a three-to-two affirming decision, the dissenting judges 
held the following: 


“The arbitration clause covers any dispute or disagreement with 
reference to the interpretation of the agreement or the execution thereof. 
The word ‘execution’ obviously means performance. If there is doubt as 
to this, the question is one of interpretation.” 


Richman v. Wengraf, 61 N. Y. S. 2d 630 (App. Div., Second Dept., April 
29, 1946). 
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Amendment of New York C.P.A. Not Applicable Where Contract Was Signed 
Prior to Its Enactment. The 1944 Amendment to Sec. 1450, N. Y. Civil Practice 
Act, provides that the making of a contract or submission to arbitration in 
the State of New York shall be deemed a consent of the parties to the juris- 
diction of the New York Supreme Court to enforce the contract or submis- 
sion. This amendment has been held not to be a mere codification of the 
prior existing law. Thus a contract between a New York corporation and 
a Haytian corporation not doing business in the State of New York, provid- 
ing for arbitration of differences in New York but concluded prior to the 
amendment of Sec. 1450, was held insufficient to confer jurisdiction over the 
Haytian party. (Two leading cases were distinguished, namely Gilbert v. 
Burnstine, 255 N. Y. 348, where British Arbitration Law was involved, and 
Sargant v. Monroe, 268 App. Div. 123, where the respondent participated in 
the proceeding.) Galban Lobo Co. Importing and Exporting Ass’n S. A., v. 
Haytian American Sugar Co., S. A., 61 N. Y. S. 2d 611. 


Agreement to Arbitrate in New York “in the Usual Manner” Does Not Imply Con- 
sent to N. Y. Jurisdiction by Foreign Corporation. A contract under which a 
Kentucky firm bought Brazilian caroa fibre from a New York importer for 
delivery in Kentucky, provided for arbitration of disputes “in New York in 
the customary manner” whereby in event of failure of one party to appoint 
an arbitrator, the arbitrator nominated by the other party may act as sole 
arbitrator. In an ex parte procedure, an award was rendered and judgment 
entered in favor of the New York party in N. Y. Supreme Court. This judg- 
ment, however, was considered unenforceable in Kentucky inasmuch as the 
service of notice in the Supreme Court procedure was made by registered 
mail. The U. S. District Court held that the defendant did not by implica- 
tion consent to the jurisdiction of the New York court to render judgment 
upon the award as the Kentucky party had not been served personally. 
Jackson v. Kentucky River Mills, 65 F. Supp. 601 (D. C. Kentucky, May 3, 
1946). 


Personal Service of Ten-Day Notice under Sec. 1458 (2) New York Civil Practice 
Act. Sec. 1458 (2) New York Civil Practice Act provides that a notice of an 
intention to conduct the arbitration pursuant to the provisions of a contract 
or a submission “must state in substance that unless within ten days after 
its service, the party served therewith shall serve a notice of motion to stay 
the arbitration, he shall thereafter be barred from putting in issue the mak- 
ing of the contract or submission or the failure to comply therewith.” While 
service in arbitration may be specifically agreed upon by the parties (as 
e. g. in Rule 39 of the American Arbitration Association providing for ser- 
vice by mail), personal service is necessary for the ten-day notice under 
Section 1458 (2). Kremer v. Klashna, N. Y. L. J., April 16, 1946, p. 1488, 
O’Brien, J. 


Party’s Failure to Attend Hearing Is Not Ground for Vacating Award on Plea of 
Arbitrator’s “Misconduct” in Refusing Postponement. A contract between a 
Chilean importer and a New York exporter provided for arbitration under 
the Rules of the Inter-American Commercial Arbitration Commission. The 
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New York party did not attend a resultant arbitration proceeding because 
of illness, and upon being informed that the hearing had proceeded in New 
York and that an award had been rendered, made no effort toward procuring 
a reopening of the arbitration proceeding. The award was, therefore, con- 
firmed in the absence of justification for vacating the award upon the 
alleged ground that “the arbitrators were guilty of misconduct in refusing 
to postpone the hearing upon sufficient cause shown.” Bacodin v. Benjamin, 
N. Y. L. J., June 8, 1946, p. 2286, Nova, J. 


Non-Evidentiary Report Submitted by Accountant to Arbitrator but Not Shown 
to Parties is Not Necessarily an Improper Procedure. A dispute arising as to the 
profits realized in a joint venture for the purchase and sale of furs was 
submitted to an arbitrator who, with the consent of the parties, retained an 
accountant, who prepared a report and later did some additional work for 
the arbitrator. The Supreme Court Special Term, in vacating the award, 
held that the report had not been properly considered and that the accountant 
had supplied the arbitrator with matter which the appellant should have had 
an opportunity to rebut or explain. The Appellate Division, however, deter- 
mined—269 App. Div. 271—that the accountant’s subsequent computations 
were not used to supply evidentiary matters and thus the arbitrator did not 
receive evidence improperly from the accountant after submission of the 
accountant’s report. This opinion was affirmed by the Court of Appeals. 
Snaider v. Mano Hoffner Fur Corp., 295 N. Y. 846 (April 18, 1946; no 
opinion). 


No Cash Award Permissible When Such Claim Is Not Included in Submission. 
An inventor of machines used in the manufacture of pliofilm products as- 
signed his rights to a corporation in which he owned one-half interest. A 
dispute arose with the owner of the other half-interest with regard to credits 
and charges to each party. In a submission agreement covering thirteen con- 
troversies arising out of the agreement of the parties, the arbitrators were 
asked to ascertain the credits and charges applicable to each party as a basis 
for determining their respective interests in the corporation and to ascertain 
their stock interests. The arbitrators, however, made a cash award embrac- 
ing the thirteen specific questions, in full settlement of the controversy. The 
judgment confirming this award was reversed because the questions sub- 
mitted to the arbitrators did not specifically include the matter of determin- 
ing the amount of cash to be paid by one to the other in full settlement of 
his interest in the business. Said the court: 


“The specific questions and the petition for arbitration show that 
plaintiff was desirous of knowing what his proportionate stock interest 
was. It does not appear from the questions or his petition that he was 
desirous of disposing of his interest in the business in consideration of 
a cash award..... An award is the determination of the issue pre- 
sented for arbitration. The arbitrators exceeded their authority in 
making a cash award.” 


Bierlein v. Johnson, 73 Advanced California Appellate Reports 808 (Dis- 
trict Court of Appeal, California, March 20, 1946). 
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Arbitrators May Award Interest Against Government-Owned Corporation. Under 
an arbitration agreement in a contract between the Defense Plant Corpora- 
tion and a construction company, an award was made by a majority of the 
arbitrators. In confirming this award, the court held that the arbitrators 
were not guilty of misconduct for allegedly failing to afford the dissenting 
arbitrator an adequate opportunity to present his views, inasmuch as the 
arbitrators held five meetings for the purpose of exchanging views and de- 
liberating on the issues before them. Moreover, the dissenting arbitrator 
affixed his dissent to the majority award without protest. 

The arbitrators, acting under the broad arbitration clause in the agree- 
ment awarded interest. Said the court: 


“The objection that the arbitrators could not award interest against 
a government-owned corporation is equally untenable. In National 
Home for Disabled Volunteer Soldiers v. Parrish, 229 U. S. 494, 33 S. Ct. 
944, 57 L. Ed. 1296, it was held that interest was allowable against 
government-owned corporations. Even if this were not so, the determina- 
tion of the arbitrators as to the law is conclusive. Matter of Wilkins, 
169 N. Y. 494, at page 496, 62 N. E. 575, 576; Matter of Bolton, 295 
N. Y. 734, 65 N. E. 2d 563.” 


P. J. Carlin Const. Co. v. Reconstruction Finance Corporation, 61 N. Y. S. 
2d 771. 


LABOR-MANAGEMENT 


Court of Appeals Emphasizes Advantages of N. Y. Arbitration Statute. In a 
proceeding by a transportation company for the stay of arbitration ini- 
tiated by a local union, the Court of Appeals of New York, took occasion 
to refer to the elimination of obstacles to the practice of arbitration 
brought about by enactment of the N. Y. Arbitration Statute. The court 
pointed out that, prior to statutory amendments in 1920, an arbitra- 
tion agreement was easily violated insofar as it was revocable at any 
time before the award was rendered and specific performance of an agree- 
ment to arbitrate could not be compelled, and said: 


“Arbitration agreements, therefore, meant very little. Dissatisfaction 
with this situation was widespread. It was effectively dealt with in 
1920 by the enactment of the Arbitration Law after a considerable 
campaign and with the sponsorship of the Chamber of Commerce of 
the State of New York, as well as substantial support from the Bar. 
Under the new statute arbitration became both orderly and enforcible 
and was made subject in effect to a decree for specific performance. 
A quarter of a century of its operation has demonstrated its use- 
fulness and general acceptability. To work well it must operate with a 
minimum of delay and with all the flexibilty which equity can give it.” 


In re Feuer Transportation, Inc., 295 N. Y. 87, 65 N. E. 2d 178 (January 
17, 1946). 


Award on Retroactive Pay Must Name Employees and Amounts Due. In a 
court proceeding where an award was confirmed, a portion of the motion 
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seeking judgment was denied without prejudice, on the ground that “the 
dispute as to the identity and number of employees entitled to retro- 
active pay and the amounts due warrants a submission of these issues 
to the arbitrator for determination.” Diamond Workers Union v. Dinhofer 
Corp., N. Y. L. J., April 11, 1946, p. 1429, O’Brien, J. 


Party Displeased with Award May Not Plead Erroneous Submission. A dispute 
between an employer and an AFL Union was submitted to arbitration pur- 
suant to a collective bargaining agreement. The employer, however, moved 
to vacate the award upon the ground that he erroneously believed he was 
required to submit to arbitration under the contract, and further that a 
proceeding is pending before the State Labor Relations Board to deter- 
mine whether the AFL local or a rival CIO local is the collective bar- 
gaining agent of the employees. The employer further argued that should 
the State Labor Relations Board decide the CIO local has a valid contract, 
he would be adjudged to have ‘a valid contract with each union. As the 
award was made “without prejudice to the rights of any interested party 
under the State Labor Relations Act,” the court confirmed the award in 
holding: 


“A party may not submit to arbitration, and then when not suited 
by the award decide the submission was a mistake, and refuse to be 
bound thereby.” 


The court further pointed out that presumably any decision of the State 
Labor Relations Board inconsistent with the award would take precedence 
over the award. Building Service Employees Int’l, Union, Local 32K v. 
2402 Sixty-Fifth Street Corporation, 60 N. Y. S. 2d 811 (Supreme Court, 
Special Term, Kings County; Lockwood, J.). 


Experts’ Report to Arbitrators Must Be Made Available to Both Parties. A 
dispute concerning the duration of the contract and the question of wages 
was submitted by a drivers’ union and an employer to a Board of Con- 
ciliation and Arbitration. The resulting award fixing the rate of pay 
was contested by the employer on the ground that he was not given a 
full hearing, insofar as the Board considered a report of experts appointed 
by it to examine the employer’s financial record without affording the 
employer an opportunity to meet the evidence. Said the Supreme Judicial 
Court of Massachusetts: 


“While .... defendants knew that the report had been filed and 
that they made no request for a hearing to present evidence or to meet 
the ‘evidence of the report’ until after the Board had rendered its de- 
cision, we are of the opinion that it cannot be said as a matter of law 
that they thus waived their rights to be further heard. In the circum- 
stance, it was the duty of the Board not to proceed to decision before 
further hearing and notice thereof to the defendants..... It follows 
that the Board erred as a matter of law in receiving and considering the 
report of the experts without affording the defendants an opportunity 
to meet that evidence, and that the award is invalid.” 


Burns v. Thomas Cook & Sons, Inc., 58 N. E. 2d 150 (Supreme Judicial 
Court of Massachusetts). 
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Award Confirmed upon Modification to Delete Matters Not Submitted. An award 
rendered by an arbitrator under a collective bargaining agreement was 
challenged by the company and confirmation was denied upon the ground 
that the award contained provisions beyond the issue submitted to arbi- 
tration under the contract. An order denying the confirmation of the award 
was reversed, inasmuch as the court found that, although some provisions of 
the award went beyond the issue submitted under the contract, “these 
paragraphs do not affect the merits of the decision upon the matter sub- 
mitted.” Accordingly, the award, after modification by deletion of those 
provisions, was confirmed. Amalgamated Watch, Clock & Time Instrument 
Workers Union, Local 121 of International Jewelry Workers Union et al 
v. Jaeger Watch Co., Inc., 270 App. Div. 802, 59 N. Y. S. 2d 731 (Appellate 
Division, First Department). 


Courts Will Enforce General Arbitration Clause Where No Issue Is Raised as to 
Making or Breach of Agreement. A collective bargaining agreement required 
that all disputes, differences and grievances that may arise between the 
parties shall be promptly submitted to arbitration. A motion for a stay of 
arbitration was denied on the ground that no issue was raised as to the 
making of the agreement to arbitrate or the failure to comply therewith, and 
since the dispute “clearly comes within the purview of the foregoing broad 
and all-inclusive language.” Cork Foundation Co., Inc. v. Radio and Machine 
Workers of America, N. Y. L. J., April 5, 1946, p. 1850, Daly J., aff’d. App. 
Div., First Dept., N. Y. L. J., June 18, 1946, p. 2423. 


Removal of Court-Appointed Arbitrator Is in Discretion of Special Term. The 
removal of an arbitrator appointed by the court (see supra p. 92) and ap- 
proved by the Appellate Division was held by the Court of Appeals to be 
within the discretion of the Special Term, the court stating “we are not 
able to say that the courts below abused their discretion.” In his dissenting 
opinion, Desmond, J. said: 


“TI dissent and vote to reverse and to deny the motion to remove the 
arbitrator Pomerantz. The parties concede his honesty and ability. No 
charge is made against him of bias, prejudice or interest as to the con- 
troversy to be arbitrated. After he had been regularly appointed arbi- 
trator, he was removed, solely because he holds and had expressed 
certain social, economic and political views. Those views are not vicious, 
antisocial or unlawful. They are held by great numbers of other good 
citizens, including judges, high and low. They are not grounds for re- 
moving or disqualifying an arbitrator, any more than they would be 
grounds for removal or disqualifying a judge. The imposition of such 
tests is to me abhorrent and there is no legal precedent for it. Assuming 
the court had discretion, that was here abused.” 


Western Union Telegraph Company v. Selly, President of the American 
Communications Association, CIO, June 13, 1946, L. R. News Vol. 7 No. 40, 
p. 3. 
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Party May Not Avoid Arbitration on Claim of Duress After Operating under 
Contract for Long Period. In 1944 a contract prepared by the National War 
Labor Board providing for submission of disputes to an arbitrator to be 
appointed by the Board, was signed by the company under protest. A de- 
cision of a lower court refusing to compel the employer to proceed to arbi- 
tration (digested supra p. 91) was reversed on the law and the facts: 


“Under the circumstances disclosed, it was not duress for the em- 
ployer to sign the collective bargaining contract under an alleged threat 
of seizure of its plant by the government pursuant to law (Matter of 
J. K. Welding Co., Inc. (International Union of Marine & Shipbuilding 
Workers of America, Local 22), 270 App. Div., 908). It being conceded 
that arbitrations were had under the agreement between the parties 
until July 1, 1945, the employer was not at liberty to raise the question 
of the making of the contract to arbitrate (Matter of Pierce v. Brown 
Buick Co., Inc., 258 App. Div., 679, aff’d 283 N. Y., 669). The employer 
ratified the contract, affirmed its validity and lost the right to avoid 
it by operating thereunder for fifteen months before attempting to 
repudiate it (Maisel v. Sigman, 123 Misc., 714; Wasserstein v. Beim, 
163 Misc., 160).” 


Granata (Local 13, Indus. Union of Marine & Shipbuilding Workers of 
America, CIO), v. Ira S. Bushey & Sons, Inc., App. Div., Second Dept., 
N. Y. L. J., June 18, 1946, p. 2423. 


Contract to Arbitrate Does Not Cover Subsidiary Even Where Undisclosed Intent 
to Organize Was Allegedly Fraudulent. A collective bargaining agreement did 
not include any right of arbitration which concerns or involves any matter 
with respect to a subsidiary of the employer inasmuch as the word “sub- 
sidiary” was stricken out and the change initiated in the final form. Even 
if the contemplated organizing of a subsidiary was a practice of fraud upon 
the union, the remedy is by suit to reform the contract. While it stands, it 
must be enforced according to its terms and the arbitrator has no power 
to determine any issue involving the employer’s subsidiary. Confirmation 
of the award was, therefore, denied. Bags, Inc. v. Textile Workers’ Union 
of America, CIO, N. Y. L. J., April 16, 1946, p. 1489, Eder, J. 


Sec. 1458 C. P. A., Providing That Notice Must State Ten-Day Limit Within Which 
Party Must Serve Notice of Motion to Stay Arbitration Constitutes Due Process. 
A contract for the removal of incumbrances provided that, in case of dis- 
agreement, the quality of workmanship and material to be used was to be 
submitted to arbitration. A notice of intention to arbitrate was served, with 
the provision that if the other party failed to serve notice of motion to stay, 
they would be barred from putting in issue the original agreement or the 
failure to comply therewith. As to the motion of the latter party to vacate 
the notice, the court pointed out that the issue of the existence of the contract 
to arbitrate was not legally raised, inasmuch as the attorney making the 
moving affidavit did not take part in negotiations leading up to the contract 
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and could have no personal information regarding facts which were the 
basis of its provisions. Said the court: 


“The contract should not be set aside by the mere statement of counsel, 
unsupported by details and in the absence of a pleading to that effect. 
The moving affidavit in the application to vacate the notice fails to set 
forth evidentiary facts which raise a substantial issue with reference 
to the making of the contract or the failure to comply with it as required 
by subdivision 2 of Sec. 1458 Civil Practice Act.” 


McNamara v. Doubleday, 270 App. Div. 645, 62 N. Y. S 2d 369 (App. Div. 
Third Dept., May 8, 1946). 


Court Defines Difference Between “Arbitral” and “Arbitrary.” A trade associa- 
tion demanded the reference of a dispute involving shift hours to an umpire, 
pursuant to an agreement whereby the umpire’s decision would be final and 
binding upon the Association and the Union and upon all members thereof, 
“upon failure of the joint trade board to adjust a grievance or to agree upon 
a decision or finding.” In directing arbitration before an umpire designated 
by the court, the court stated: 


“The parties by real conscientious effort attempted to substitute rea- 
son for economic conflict and arbitration for arbitrary action. The 
desire of men for peaceful settlement has given unusual significance 
to the words ‘arbitral,’ ‘arbitrated’ and ‘arbitrary.’ A few mere letters 
delineate the difference between the words and the ideas they express. 
The difference in the relations between friendly parties which would 
arise from insistence upon arbitrary action now, when previously they 
resorted to arbitral settlement of all their differences, is portentous. 
The attitudes and intentions of men when reasonable make peaceful 
settlement acceptable, but men motivated by selfish interest do not act 
reasonably and are likely to resort to chicanery, and conflict and force. 
The words and the ideas expressed are thus presently supercharged with 
tremendous significance for good or evil in the affairs and progress of 
men. Reasonably considered, there are few, if any, questions which are 
not arbitral. Willful men, unrestrained by superior authority or power, 
may regard almost any issue as nonarbitral.” 


Association of Master Painters & Decorators of City of N. Y., Ine. v. 
Brotherhood of Painters, Decorators & Paperhangers of America, N. Y. L. J., 
June 17, 1946, p. 2400, Hammer, J. 


Confirmation of Award Not Dependent upon Approval of Increases by Wage Stabili- 
zation Board. An award providing for wage increases was confirmed, the court 
holding: 


“Neither the submission to arbitration, nor the award of the arbi- 
trator, makes confirmation of the award dependent upon approval of the 
Wage Stabilization Board of any increases which were awarded. Nor 
do the requirements of the Wage Stabilization Board, or the provisions 
of Executive Order 6997. Section III, subdivision 8, prevent the grant- 
ing of increases pursuant to an arbitration award. The only condition 
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imposed upon an employer is that payment of the increases, without 
approval of the Wage Stabilization Board, constitutes a waiver by the 
employer of the right to use the increases as a basis for requesting price 
relief. Consequently, confirmation of the award cannot be withheld be- 
cause the employer intends to apply for price relief.” 


McDonough v. Underwood & Underwood Portraits and United Photo- 
graphic Employees Union, Local No. 415, CIO, N. Y. L. J., June 18, 1946, 
p. 2847, Hofstadter, J. 
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FOREIGN AFFAIRS 


Canada After the War, edited by Alexander Brady and F. R. Scott. 
Macmillan Co., Toronto, Canada, 1945. 348 pp. $3.25. 

Ten studies in political, social and economic policies for Postwar Canada 
are collected in this valuable volume issued under the auspices of the 
Canadian Institute of International Affairs. A select bibliography and an 
index facilitate further research and documentation on the role which 
Canada will play in international economic reconstruction. 


Iran, By William S. Hass. Columbia University Press, N. Y., 1946. 
273 pp. $3.50. 

The former adviser to the Ministry of Education in Teheran surveys 
the history and development of one of the oldest countries of the world. 
Its cultural and economic situation, and its oil interests, are evaluated in 
their importance to international relations and the policy of the Middle 
East. 


American Foreign Policy, by Edwin Borchard. National Foundation 
Press, Indianapolis, 1946. 69 pp. $1.00. 

A brief survey of American foreign policy from its inception in 1776 to 
the United Nations Charter, dealing especially with problems of non- 
intervention and the participation of the United States in world affairs. 


The Danzig Dilemma, by John Brown Mason. Stanford University 
Press, Calif., 1946. 377 pp. $4.00. 

This extensive and well-documented study on the experiences of the Free 
City created in 1920 by the Paris Peace Conference reveals many instances 
where disputes between Danzig and Poland were settled under a compulsory 
system of the League of Nations. The various decisions especially in- 
volving the Polish Railway Administration reveal many timely problems 
of the economic background of an international administration. 


United Nations Government, by Amos J. Peaslee. G. P. Putnam’s Sons, 
N. Y., 1945. 183 pp. $2.00. 

The author, a representative of the American Society of International 
Law at the San Francisco Conference, in a collection of speeches delivered 
on the United Nations Charter, urges a World Constitution with legis- 
lative, executive and judicial powers. Some suggestions are presented as 
to a system of lower international courts, in view of the fact that the 
Permanent Court of International Justice at The Hague “during the 20 
years preceding this war handled less than one-tenth of one per cent of 
the actual litigation which was dealt with by scattered and disconnected 
international judicial tribunals.” (p. 25). 
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INTERNATIONAL ADMINISTRATION 


Studies in the Administration of International Law and Organization, 
Washington, Carnegie Endowment for International Peace. No. 1: The 
International Law of the Future: Postulates, Principles, Proposals. 1944. 
196 pp. $2.00; No. 2: International Tribunals: Past and Future, by Manley 
0. Hudson. 1944. 287 pp. $2.50; No. 3: The International Secretariat: 
A Great Experiment in International Administration, by Egon F. Ranshofen- 
Wertheimer. 1945. 500 pp. $4.50; No. 4: A Guide to the Practice of Inter- 
national Conferences, by Vladimir D. Pastuhov. 1944. 275 pp. $2.50; No. 
5: League of Nations and National Minorities, by P. de Azcarate. 1945. 
216 pp. $2.00. 

Well-documented studies of international administration by competent 
experts, mostly former members of the League of Nations Offices. 


International Administration. A bibliography compiled by William C. 
Rogers. Chicago, Public Administration Service, 1945. 32 pp. $1.00. 
Prefaced by Professor Quincy Wright. Lists material published in English 
language prior to 1939 and between 1939 to 1945. 


The Mandates System: Origin, Principles and Application. International 
Documents Service, Columbia University Press, N. Y., 1945. 120 pp. $1.00; 
Report on the Work of the League during the War. Ibid. 1946. 167 pp. $.50. 

Survey of The League of Nations’ activities, with notes and statistical data. 


FOREIGN TRADE 


Industrialization and Foreign Trade. League of Nations, Economic, 
Financial and Transit Department, 1945. 171 pp. 

The survey considers the influence of the industrialization of relatively 
undeveloped areas on the foreign trade of the more industrially advanced 
countries, and the material is supported by a detailed analysis of statis- 
tical evidence concerning the effects of industrial growth in the past. 


Great Britain in the World Economy, by Alfred E. Kahn. Columbia 
University Press, N. Y., 1946. 296 pp. $4.00. 

A study on the changes which Great Britain’s balance of payment 
underwent between the two world wars. The necessary adjustments of the 
disturbed international equilibrium are investigated with references to 
numerous similar situations of the past. 


INTER-AMERICANA 


Handbook of International Organizations in the Americas, by Ruth D. 
Masters. Washington, D. C., Carnegie Endowment for International Peace, 
Division of International Law, 1945. 453 pp. $5.00. 

This carefully prepared Handbook embodies a survey of 109 international 
organizations which have their headquarters in the Western Hemisphere, 
with useful documentary data on their history, functions, membership, 
administration, finances and publications. 
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Industry in Latin America, by George Wythe. New York, N. Y., Columbia 
University Press, 1945. 371 pp. $4.00. 

The first comprehensive analysis of the industrial development of Latin- 
American countries by an expert with an intimate knowledge of their 
background and problems. Valuable references and statistical data facili- 
tate an understanding of the problems involved in the possible further 
industrial development of the countries south of the Rio Grande. 


AMERICANA 


The Law Governing War Contract Claims, by Theodore W. Graske. 
Baker, Voorhis & Co., N. Y., 1945. 822 pp. $12.00. 

This comprehensive and timely treatise deals in detail with the statutes, 
court decisions, and administrative regulations regarding the settlement 
of war contract claims following the first World War. After a further 
discussion of many questions involved in settlements of contracts, the 
principles governing the cancellation are considered as well as the claims 
of prime contractor and subcontractors, and civil and criminal penalties. 
The last three chapters are devoted to remedies, actions and suits, appeal 
boards, and arbitration. Extensive footnotes afford further research and also 
cover many legal problems involved. Appendices contain forms and regu- 
lations, bibliographical data and a general index. 


The Hays Office, by Raymond Moley. The Bobbs-Merrill Company, 
Indianapolis and New York, 1945. 266 pp. $3.75. 

The activities of the Motion Picture Producers and Distributors of 
America, as described in this “account of what one industry has learned 
about governing itself,” makes a fascinating story. The evolution of self- 
regulation within an industry by code enforcement offers an interesting 
example of an important factor in American life. 


HUMAN RELATIONS 


Planning for Jobs, by Lyle Fitch and Horace Taylor. Blakiston Company, 
Philadelphia, 1946. 463 pp. $3.75. 

Basic strategies for the fight against unemployment are developed in a 
compilation from numerous essays submitted in the Pabst Postwar Em- 
ployment Awards, on a wide range of important questions. 


Supervising People, by George D. Halsey. Harper & Brothers, N. Y., 
1946. 233 pp. $3.00. 

The art of supervising people is illustrated by many practical examples, 
dealing with the different aspects of understanding human behavior, of 
problem cases, and the counselor’s activities. 


Human Leadership in Industry, by Sam A. Lewisohn. Harper & Brothers, 
N. Y., 1946. 112 pp. $2.00. 

The past-President of the American Management Association deals, from 
his vast experience in business and civic affairs, with the problems of New 
Leadership in Industry. 
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Philosophy of Business, by Rupert C. Lodge. University of Chicago 
Press, 1946. 432 pp. $5.00. 

The author, a historian of philosophy at the University of Manitoba, 
considers different philosophical approaches to business theories and thus 
furnishes the background and reference material for a philosophy of 
business. 


LABOR POLICY 


Organized Labor, by Harry A. Millis and Royal E. Montgomery. McGraw- 
Hill Book Company, N. Y., 1945. 930 pp. $3.50. 

The third volume in the series on The Economics of Labor is indis- 
pensable to the student of the history of the trade union movement. The 
study compares recent developments in this country with experiences abroad. 
Its wealth of information and documentation will facilitate further research 
in the entire field of settlement of industrial disputes. 


Labor Policy of the Federal Government, by Harold W. Metz. Brookings 
Institution, Washington, D. C., 1945. 275 pp. $3.75. 

An analysis of the development of the government’s interest in labor 
and the policies which motivated both labor and administrative regulations. 
Two chapters are devoted to governmental wartime machinery for the 
settlement of labor disputes. 


American Labor Unions: What They Are and How They Work, by 
Florence Peterson. Harper and Brothers, N. Y., 1945. 338 pp. $3.00. 

The Director of the Industrial Relations Division of the Bureau of Labor 
Statistics presents a well-documented survey of the growth of labor organi- 
zations, their structure, internal government and activities, and their func- 
tions in collective bargaining processes and the adjustment of industrial 
disputes. Source material especially from union constitutions provides 
further references. 


Labor Today and Tomorrow, by Aaron Levenstein. Alfred A. Knopf, 
N. Y., 1945. 267 pp. $2.75. 

The Directing Editor of the Research Institute of America presents a 
fascinating picture on the background of inter-union disputes, the family 
quarrel of AFL versus CIO, in showing the trends prevailing in labor policy, 
with a discussion of industrial disputes and problems involved in an eco- 
nomic Bill of Rights. 


Year Book of Labour Statistics 1943-44. International Labour Office, 
Montreal, Canada, 1945. 265 pp. $3.00. 

This survey offers, in three languages, valuable statistical material on 
the problems connected with the labor policies of some sixty countries, and 
supports the data by comments, notes and bibliographies. 
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COLLECTIVE BARGAINING 


Trends in Collective Bargaining, by S. T. Williamson and Herbert 
Harris. The Twentieth Century Fund, N. Y., 1945. 257 pp. $2.00. 

The development of collective bargaining in sixty major industries, the 
means by which it was conducted, and many of the economic, social and legal 
problems involved are covered in this interesting survey, which includes 
the Report and Recommendations of the Twentieth Century Fund’s Labor 
Committee. 


Management at the Bargaining Table, by Lee H. Hill and Charles R, 
Hook, Jr. McGraw-Hill Book Company, N. Y., 1945. 300 pp. $3.00. 

The course of collective bargaining processes under wartime conditions 
and the influence of federal labor policies are evaluated in this study by two 
representatives of management, with suggestions for the technique of 
collective bargaining agreements. 


Profitable Labor Relations, by Paul Mooney. Harper and Brothers, N. Y., 
1946. 209 pp. $2.50. 

A guide for the improvement of management leadership in the treatment 
of labor relations, especially for the training of executives and the develop- 
ment of better supervision. 


National Collective Bargaining Policy, by Industrial Relations Coun- 
selors, Inc., N. Y., 1945. 103 pp. $1.25. 

The role of governmental regulations and their influence on collective 
bargaining is discussed with ample reference to source material; numerous 
quotations make this small volume a valuable contribution. 
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PROVISIONAL INTERNATIONAL CIVIL AVIATION 
ORGANIZATION 


RULES GOVERNING THE SETTLEMENT OF DIFFERENCES 
BETWEEN STATES 


CHAPTER I. SCOPE OF RULES 


ARTICLE 1. (1) These rules shall govern settlement of the following 
differences between States: 

(a) Any differences between States concerning any international civil 
aviation matters as contemplated by Art. III, Sect. 6(8) of the Interim 
Agreement, which provides: 


“When expressly requested by all the parties concerned, the Council 
shall act as an arbitral body on any differences arising among mem- 
ber States relating to international civil aviation matters which may 
be submitted to it. The Council may render an advisory report or, 
if the parties concerned so expressly decide, they may obligate them- 
selves in advance to accept the decision of the Council. The procedure 
to govern the arbitral proceedings shall be determined in agreement 
between the Council and all the interested parties.” 


(b) Any differences concerning the charges imposed for the use of 
airports and other facilities as contemplated by Art. VIII, Sect. 9 of the 
Interim Agreement, which provides: 


“.... upon representation by an interested member State, the 
charges imposed for the use of airports and other facilities shall be 
subject to review by the Council, which shall report and make recom- 
mendations thereon for the consideration of the State or States 
concerned.” 


(c) Any differences concerning the action of a State alleged to have 
caused injustice or hardship to another State (the difficulty remaining 
unresolved after consultation), as contemplated by Art. II, Sect. 1 of the 
International Air Services Transit Agreement, which provides: 


“A contracting State which deems that action by another contracting 
State under this Agreement is causing injustice or hardship to it, 
may request the Council to examine the situation. The Council shall 
thereupon inquire into the matter, and shall call the States concerned 
into consultation. Should such consultation fail to resolve the difficulty, 
the Council may make appropriate findings and recommendations to 
the contracting States concerned. If thereafter a contracting State 
concerned shall in the opinion of the Council unreasonably fail to 
take suitable corrective action, the Council may recommend to the 
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Assembly of the above-mentioned Organization that such contracting 
State be suspended from its rights and privileges under this Agree- 
ment until such action has been taken. The Assembly by a two-thirds 
vote may so suspend such contracting State for such period of time as 
it may deem proper or until the Council shall find that corrective action 
has been taken by such State.” 


(d) Any differences concerning the action of a State alleged to have 
caused injustice or hardship to another State (the difficulty remaining un- 
resolved after consultation), as contemplated by Art. IV, Sect. 2 of the 
International Air Transport Agreement, which provides: 


“A contracting State which deems that action by another contracting 
State under this Agreement is causing injustice or hardship to it, may 
request the Council to examine the situation. The Council shall there- 
upon inquire into the matter, and shall call the State concerned into 
consultation. Should such consultation fail to resolve the difficulty, the 
Council may make appropriate findings and recommendations to the 
contracting States concerned. If thereafter a contracting State con- 
cerned shall in the opinion of the Council unreasonably fail to take 
suitable corrective action, the Council may recommend to the Assembly 
of the above-mentioned Organization that such contracting State be 
suspended from its rights and privileges under this Agreement until 
such action has been taken. The Assembly by a two-thirds vote may 
so suspend such contracting State for such period of time as it may 
deem proper or until the Council shall find that corrective action has 
been taken by such State.” 


(e) Any differences concerning the interpretation or application of the 
International Air Services Transit Agreement, as contemplated by Art. 
II, Sect. 2 of this Agreement, which provides: 


“If any disagreement between two or more contracting States re- 
lating to the interpretation or application of this Agreement cannot 
be settled by negotiation, the provisions of Chapter XVIII of the above- 
mentioned Convention shall be applicable in the same manner as pro- 
vided therein with reference to any disagreement relating to the inter- 
pretation or application of the above-mentioned Convention.” 


(f) Any differences concerning the interpretation or application of the 
International Air Transport Agreement as contemplated by Art. IV, Sect. 3 
of this Agreement, which provides: 


“If any disagreement between two or more contracting States re- 
lating to the interpretation or application of this Agreement cannot be 
settled by negotiation, the provisions of Chapter XVIII of the above- 
mentioned Convention shall be applicable in the same manner as pro- 
vided therein with reference to any disagreement relating to the inter- 
pretation or application of the above-mentioned Convention.” 


(g) Any differences referred to the Interim Council under provisions 
of other agreements concluded by the States concerned. 
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CHAPTER II. PROCEEDINGS BEFORE THE COUNCIL 


ARTICLE 2. Commencement of Proceedings. (1) Except in the case of 
a difference submitted to the Council pursuant to Article III, Section 6(8) 
of the Interim Agreement on international civil aviation, the Council shall 
institute proceedings for the settlement of differences upon a request for 
such settlement filed with the President of the Council by any State which is 
a party to any of the instruments mentioned in Article 1 hereof. 

(2) If such a request is filed with the Council pursuant to Article III, 
Section 6(8) of the Interim Agreement on international civil aviation, 
the Council shall institute the proceeding only if all States concerned 
join in the request. If such request is not presented jointly by all States 
concerned, the President of the Council shall communicate with those States 
not joining in the request and no further action shall be taken on the re- 
quest unless all such States thereafter join therein. 

(8) The President of the Council shall inform the States concerned if 
no action is to be taken. 


ARTICLE 3. Form of the Request for Institution of Proceedings. (1) The 
request shall contain: 


a) A clear and concise statement of the difference, together with 
supporting data if the State or States filing the request so elects. 

b) The names of all the States concerned in the difference (here- 
inafter referred to as “parties’’). 

c) Specification of the particular contractual provision pursuant 
to which the request is filed. 

d) A statement of the action which the State filing the request de- 
sires the Council to take and whether an advisory report or binding 
decision is desired, unless it is specified in the provision referred to. 


(2) The request may also mention the names of the Agents referred to 
hereafter in Art. VI. 

(3) In the case of differences submitted under the provisions of Article 
III, Section 6(8) of the Interim Agreement on international civil aviation, 
the Council shall render only an advisory report, unless all the States 
concerned have obligated themselves to accept the decision of the Council 
as binding. Any State concerned in such proceeding may, at any time 
prior to the entry of the decision therein, agree to accept the decision of 
the Council as binding. 


ARTICLE 4. Proceedings by the Council. (1) Forthwith upon the filing 
of a request or requests by all Parties whose assent is necessary, as pro- 
vided in Article 2, the President of the Council shall institute the proceed- 
ings by notification to ali parties, given by telegram or cable. The date of 
despatch of such notification shall be the date as of which the time-limit 
provided for the proceedings shall begin to run. 

(2) In the case of a request filed pursuant to Article II, Sect. 1 of the 
International Air Services Transit Agreement, or Article IV, Sect. 2 of the 
International Air Transport Agreement, the Council shall at the same time 
call into consultation the States concerned, and only if such consultation 
should fail to resolve the difficulty will such notification be despatched. 
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(3) If one or more of the parties is not a member of the Council, the 
President of the Council will invite such member State to participate in 
the deliberations of the Council for the purposes of the proceedings. 

(4) However, no State concerned, whether a Council member or not, 
shall have the right to vote on any decision in the proceedings. 


ARTICLE 5. Secretariat. (1) The secretariat shall perform such duties 
in connection with the proceedings as the Secretary general shall direct, 
He shall appoint a secretary for the proceedings. 


ARTICLE 6. Authorized Agents of Parties. (1) Each of the States con- 
cerned, whether a member of the Council or not, shall designate an agent 
authorized to act for it in the proceedings. Such authorized agent shall 
not be the Representative of such member State on the Council. 


ARTICLE 7. Conduct of the Proceedings. (1) The Council shall meet at 
the earliest after the thirtieth day from the notification referred to in Art. 4. 
Unless the Council decides to examine the matter itself, the President of 
the Council shall appoint a committee (hereinafter called the committee) 
of five individuals 


—either of Representatives on the Council, of member States not 
concerned in the differences, 

—or of qualified impartial persons not of the same nationality as 
any State concerned choiced on a list of such qualified persons 
shall be established and maintained by the Council. 


(2) Subsequent references herein to the committee shall include the 
Council if examining the matter itself. 


ARTICLE 8. Proceedings in Writing. (1) Within the thirty day period 
following the despatch of the notification referred to in Article 4, the au- 
thorized agents of the parties shall exchange their respective briefs or 
memoranda relating to the difference together with such documentary evi- 
dence as they desire to submit and shall, at the same time, submit to the 
secretariat additional copies thereof for transmission to all Council members 
and to the Committee. 

(2) Within the following thirty day period such Agents may exchange 
and submit in the same manner their replies, together with such additional 
evidence as they desire to submit, unless the Committee decides, after 
consultation with all authorized agents, to omit such further exchange. 


ARTICLE 9. Oral Testimony. (1) In order to expedite the proceedings 
there shall be as a rule no oral testimony before the committee. However, 
any party shall have the right to request permission to introduce oral 
testimony before the committee, and the committee may at the request of 
the parties or direct such oral testimony. 

(2) The authorized agents shall be notified of the time and place of 
the oral proceedings, if any. 

(3) Oral argument may be permitted on the same conditions as oral 
testimony. 
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ARTICLE 10. Publicity. (1) Hearings at which oral testimony is intro- 
duced and oral arguments shall, unless otherwise ordered by the com- 
mittee, be open to the public. 


ARTICLE 11. Investigations by the Council. (2) The Council may order 
the fact finding by properly qualified personnel of any matter in issue in 
the proceedings and the results of such investigation shall be communicated 
to the parties and constitute part of the record in the proceedings. 


ARTICLE 12. Report of the Committee to the Council. (1) Within the 
time limits fixed by the Council at the time of the appointment of the 
committee, the committee shall present to the Council a report of the 
proceedings and if directed by the Council, a proposed decision of the 
Council. 

(2) After consideration of such report, the Council may order further 
examination of the difference by the committee, may itself make further 
examination, or may decide the matter on the basis of the report. 


ARTICLE 18. Minutes. (1) Detailed minutes of all the proceedings shall 
be kept. 


ARTICLE 14. Termination of Proceedings. (1) As soon as the Council 
believes itself to have been sufficiently informed, the President of the 
Council shall declare the proceedings closed and the case to be submitted 
for decision. 


ARTICLE 15. Decision. (1) The decision of the Council shall be in writ- 
ing and shall contain a statement of the essential facts and of the con- 
clusions of the Council, together with such reasons for reaching its deci- 
sion as the Council may desire to add. 

(2) If the decision is in the form of an advisory report, it shall set 
forth such recommendation to the Parties as the Council deems proper. 

(3) The decision of the Council shall be approved by the majority vote 
of all the members of the Council entitled to vote exclusive of the States 
concerned in the proceeding. In the case of a decision under Art. II, Sect. 2 
of the International Air Service Transit Agreement, or under Art. IV, 
Sect. 3 of the International Air Transport Agreement, the Representatives 
of Council Member States who have not accepted the agreement concerned, 
shall not have the right to vote. 

(4) The decision shall be rendered at a meeting of the Council to which 
Agents of the parties shall be invited and shall be held within thirty days 
after the termination of the proceedings. 


ARTICLE 16. Dismissal of Proceedings. (1) At any time during the 
proceeding up to the beginning of the Council meeting at which the deci- 
sion is to be announced all parties may withdraw their requests for set- 
tlement of the difference, in which case the President shall dismiss the 
proceedings and so inform the parties. 
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(2) In case the dismissal of the proceedings is pursuant to settlement 
of the differences by mutual agreement between the parties, the terms of 
the settlement shall be transmitted to the President of the Council and he 
may, with the agreement of the parties, communicate such terms to all 
member States. 


ARTICLE 17. Publication of the Decision of the Council. (1) The deci- 
sion of the Council shall be transmitted forthwith by the President of the 
Council to all parties and shall be published. Communication to the parties 
shall be by air mail or telegram, unless the distance involved is less than 
five hundred miles. 


ARTICLE 18. Languages. (1) Each document submitted in the pro- 
ceedings shall be in one of the official languages of the Organization. Oral 
testimony and oral argument shall be in, or shall be translated into, one 
of such languages. 

(2) The decision of the Council shall be expressed in all of the official 
languages, each of which shall be of equal authenticity, unless all the 
States concerned agree that any one language shall be considered as the 
authentic text. 


ARTICLE 19. Costs. (1) Each party shall bear the expenses of its author- 
ized Agent, witnesses and other personnel of all kinds concerned with the 
proceedings, as well as the expenses of preparing its own documents. 

(2) All other expenses incident to the proceeding, including costs of in- 
vestigation ordered by the Council, shall be fixed by the Council and divided 
equally among the parties. 


ARTICLE 20. Extension of Time. (1) The Council may, in its discre- 
tion, extend any of the time limits herein provided. 


CHAPTER III. APPEALS 


ARTICLE 21. Advisory Report and Recommendation. (1) In case of a 
decision rendered by the Council in form of advisory report or recommenda- 
tion, there shall be no appeal. 


ARTICLE 22. Binding Effect of Decision. (1) The decision of the Council 
shall be obligatory upon the parties, only 


a) if all parties concerned have obligated themselves in advance to 
accept the decision of the Council, in the case of differences sub- 
mitted to the Council under Art. III, Sect. 6(8) of the Interim 
Agreement, 

b) if such character is given to the decision by a provision of any 
agreement or convention under which the difference is submitted to 
the Council 


and in such cases there shall be no appeal from the decision of the Council. 








Qacd#gcensf& oO | 


a 


tn tp oo ee a 


yr- 
he 


in- 


sil 


87S 











Documentation 245 





ARTICLE 23. Appeal. (1) In the case of differences submitted to the 
Council under Art. II, Sect. 2 of the International Air Services Transit 
Agreement, and Art. IV, Sect. 3 of the International Air Transport Agree- 
ment, any contracting State may appeal from the decision of the Council 
to an ad hoc arbitral tribunal agreed upon with the other parties to the 
difference or to the International Court of Justice. And the Articles 24 
to 83 hereinafter shall apply only in case of appeal. 


ARTICLE 24. Notification of the Appeal. (1) Any appeal from a deci- 
sion of the Council shall be notified to the Council within sixty days of 
the despatch of notification of the decision (see Art. 17 above). 


ARTICLE 25. Decision Under Appeal. (1) Unless the Council decides 
otherwise, any decision by the Council on whether an international air 
line is operating in conformity with the provisions of the respective Agree- 
ments above mentioned, shall remain in effect until reversed on appeal. On 
any other matters, decision of the Council shall, if appealed from, be sus- 
pended until the appeal is decided. 


ARTICLE 26. Constitution of an Arbitral Tribunal. (1) If any contracting 
State, party to a dispute, in which the decision of the Council is under ap- 
peal, has not accepted the statute of the International Court of Justice, 
and if the contracting States, parties to the dispute, cannot agree on the 
choice of the arbitral tribunal, each of the contracting States, parties to 
the dispute, shall name a single arbitrator who shall agree upon the 
selection of an umpire. 


ARTICLE 27. Nomination of an Arbitrator by the President of the Council. 
(1) If either contracting State, parties to the dispute, fails to name an 
arbitrator within a period of three months from the date of appeal, an 
arbitrator shall be named on behalf of that State by the President of the 
Council from the list of qualified and available persons maintained by the 
Council, as mentioned in Article 7. 


ARTICLE 28. Nomination of Umpire by the President of the Council. 
(1) If, within thirty days, the arbitrators cannot agree on an umpire, the 
President of the Council shall designate an umpire from the list previously 
referred to. The arbitrator and the umpire shall then jointly constitute an 
arbitral tribunal. 


ARTICLE 29. Rules of Procedure of the Arbitral Tribunal. (1) Any ar- 
bitral tribunal established under Art. 23 above shall settle its own pro- 
cedure and give its decisions by majority vote. 


ARTICLE 30. Determination of the Rules of Procedure of the Arbitral 
Tribunal. (1) In the event of any delay which in the opinion of the Council 
is excessive, the Council shall determine the rules of procedure of the 
arbitral tribunal. 
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These rules shall include the provisions of the Articles 5, 6, 8, 9, 10, 11, 


13 and 14 of the present rules. a | 
The Council shall also fix the seat of the arbitral tribunal. “ 
n 


ARTICLE 31. Character of the Decisions on Appeal. The decisions of the 
arbitral tribunal and of the Permanent Court of International Justice shall ‘ 
—- til 

be final and binding. we 


CHAPTER IV. PENALTIES 


ARTICLE 32. In case of a decision rendered by the Council in form of an 
advisory report or of a recommendation, there shall be no penalties if the 
States concerned do not conform themselves to the decision, except in the 


case of differences submitted under Art. II, Sect. 1 of the International a 
Air Services Transit Agreement, and under Art. IV, Sect. 2 of the Inter- 4 
national Air Transport Agreement. 7 
Under these two provisions, if a contracting State concerned shall, 
in the opinion of the Council, unreasonably fail to take suitable corrective t 
action, the Council may recommend to the Assembly that such contracting a 
State be suspended from its rights and privileges under each respective A 
agreement until such action has been taken. The Assembly by a two- t 


thirds vote may so suspend such contracting State for such period of time 
as it may deem proper or until the Council shall find that corrective action 
has been taken by such State. The members of the Assembly who have not 
accepted the Agreements concerned shall not have the right to vote. 


ARTICLE 33. In case of a difference submitted under Art. II, Sect. 2 of the 
International Air Services Transit Agreement, and under Art. IV, Sect. 3 
of the International Air Transport Agreement, if the Council, upon request 
of any State, party to the difference, decides that the airline of a contracting 
State is not conforming itself to a final decision rendered in accordance with 
the Articles 23 to 31 above each contracting State undertakes not to allow 
the operations of such airline through the airspace over its territory. 
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ARTICLE 34. In case of a difference submitted under the same provisions 
as provided for in the preceding Articles, the Assembly shall suspend the 
voting power in the Assembly or in the Council of any contracting State 
that is found in default under the provisions of Articles 23 to 33 above. 


CHAPTER V. GENERAL PROVISIONS 


ARTICLE 35. Character of the Rules. The present rules shall be con- 
sidered as rules settled by agreement between the Council and the States 
concerned within the sense of Art. III, Sect. 6(8) of the Interim Agree- 
ment, unless any modifications to these rules are requested by the States 
concerned in their requests for settlement of differences filed pursuant to 
Article 1. 
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ARTICLE 36. Interpretation of the Rules. If, during the examination of 
a difference, a disagreement arises as to the interpretation of a provision 
of the present rules, the decision of the President of the Council shall be 
final. 


ARTICLE 37. Amendments to the Rules. The present rules may, at any 
time, be amended by the Council. The revised texts shall be transmitted 
without delay to all the member States. 





INTER-ALLIED REPARATION AGENCY 


Part II of the Agreement on Reparation from Germany, in effect as of 
January 14, 1946.* 


Article 7. Appeal from Decisions of the Assembly. 


A. When the Assembly has not agreed to a claim presented by a Delegate 
that an item should be allocated to his Government, the Assembly shall, 
at the request of that Delegate and within the time limit prescribed by the 
Assembly, refer the question to arbitration. Such reference shall suspend 
the effect of the decision of the Assembly on that item. 

B. The Delegates of the Governments claiming an item referred to 
arbitration under paragraph A above shall select an Arbitrator from among 
the other Delegates. If agreement cannot be reached upon the selection of 
an Arbitrator, the United States Delegate shall either act as Arbitrator or 
appoint as Arbitrator another Delegate from among the Delegates whose 
Governments are not claiming the item. If the United States Government 
is one of the claimant Governments, the President of the Agency shall ap- 
point as Arbitrator a Delegate whose Government is not a claimant 
Government. 


Article 8. Powers of the Arbitrator. 


When the question of the allocation of any item is referred to arbitration 
under Article 7 of Part II of this Agreement, the Arbitrator shall have 
authority to make final allocation of the item among its claimant Govern- 
ments. The Arbitrator may, at his discretion, refer the item to the Secre- 
tariat for further study. He may also, at his discretion, require the Secre- 
tariat to resubmit the item to the Assembly. 





* Department of State Bulletin, Vol. XIV, No. 343, p. 114, 119. 








